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/* H A D often contemplated as^ a favouritfy 

^rojeS, the compojition offuch aferies of tjfayt 
qs might afford a view ef the principles of juris ^^ 
^rudence^ conneBed with mercantile trari/aSions ; 
adequate to the purpofts of general enquiry, and 
divejled of the minuUnefs and detail neceffary for 
profsjfional purpqfes,. The knowledge of rights 
and obligations, as founded, on the eternal prin-m^ 
ciplcs ofjuftice, as modified by the habits andexm 
igencies of particular communities, and more ef^ 
penally as incorporated in, and recognized by 
our own municipal injtitutions, appeared to fur ^ 
nTJh materials for an undertaking attended with 
gratification and improvement to myfelf-, and if 
purfued with competent attention, not dejlitute of 
utility to the public. My intention was not fo 
findly limited to f ub jells of commerce as to ex^ 
(^lude other topics, depending upon analogous rea^ 
foning^ and important in their application to the 
general purpofes, qffociety, compri/ing, amongji 
others,, the fubjeS of one of the following effays^ 
I had alfo flattered myfelf with the idea of com^ 
pldting this furvey in a work of moderate extent, 
and under thefe imprejjion.s committed to writing 
^i latrodudory to the general defign, the obfer-^ 



nations which now^ aq0mpany the execution of a 
JkbordinaH part. 

In theprogrefs of my endeavours to execute the 
jplan before me, 1 found that I had been too fan* 
guine in my expeSlations^ andwas^ induced to re^ 
linquijh the purpofe of embracing a general fyfiem^ 
and to limit my views tofome of the particulars, 
comprifed in it. The general law of contraSs was 
intended to be confidered in a very fammary man^ 
ntr, without following the feveral ramifications 
either of natural equity orpo/itive injlitution^ bat 
Tiaving reforted to ^othier's Treatife on Obliga- 
tions, as dnauxiliiiryy it hc^Syfrom repeated ad- 
ditions^ become a principal ; and 1 have attempt^ 
ed the adaptation of it to the Englijk law, and hop t^^ 
at no difiant period to be. warranted injubmiiting^ 
it to the public.^ 

TheEfJ^ays included in this volume were print^^ 
edxoith an intention of Jepar ate publications y and^ 
Hre paged accordingly, but it was afterwards^ 
deemed expedient toij'ue them together ; \hey will 
befpeedilyjollowedby an Effay on the Law of Par t-^, 
nerfkip. 

Th^. corifideraiian that fdme of theft fvthjeEt^y 
have' already been dtfcujedby gentlemen of talents 
perjdlly adequate to the purpofe, and that other 
gentlemen equally competent, have announced a-. 
fmular intention, does not appear to farnifh an 
okyMioa offo miick importance, asfro-m the cla^ 
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^Mr fimetimtt raiftd againji the muUipliciiy of 
Haw books, might probably befuppofed. The na^ 
ture and dejign of the effays in whith I have been 
engaged, mill, I hope, be found fufjitiently dif 
tinBfrom ihofe oj other publications already ex* 
^ijling, to avtft the charge of an invafion of pro ^ 
^jferiy^ or of a want of proper courtejy ; and as to 
the mereobje3ion of multipiicity ^ the obfervations 
:of different perfons upon fimilar fabjedSy may 
Teteive a mutual confirmation Jrom their accor- 
dance^ or, by their diverfity, may lead to further 
^examinations, improving in their progrefs, and 
JaiisfaHory in their refult. 

I have only to add, that I have, for the most 
^art, declined referring to the particular rules and 
>di/linSlions of judicial proceedings, ajamiliari* 
ty with which is ejfentially neceffary in the pro^ 
fefjional exercife of the law, but which are not 
tiiattrial in the delineation of it as a matter qf 
general faiencu 
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^PRELIMINARY ESSA^. 



^ THE tnititJ*te and intimate knowledge of tM 
4a\v, . is in every 'coutitry that has made a prog reft 
in •civilization, intereiling only to a particiriar pro- 
"feftion, 'the raembers bl which are reforted to 
*tor affift^nce, wheh the occafional exigencies of 
%heir felldt^* citizens re^uife JFOt^ftion and re- 
<<irefs. But as a* general rule of conduft;" everjr 
individual bas an immediate and conftant neceiruv 
for its application^ and iJonfeqqjently has a conti- 
.nualiife for the knowledge that defines liis rights 
artd Qblig^tioi»t as a member.of the comramitty to 
jivbich hie belopgs^ and it is reijuifite in a {liH greater 
degree to -be faTniliar with the laws .that im.- 
'^rAediately affefl: his particular rank and occu- 
pation. Important, however, as the acquiRtion of 
this knowledge is, it is feldom the obj^ft of parti- 
cular ftudy and application- Habit and cxpcri-P 
ence may lead to a vague acq.uaintaace'5 but a con- 
ncftcd ancj methodical .inveftgation <;an alone for-., 
nifli that knowledge, founded j^poi^principles,. np- 
©n which any relian ce c^n .b^ confidently plac.ed|. 
It is frequently luppofed by perfant who have.ijafe 
confidered the Fifbjeft with attcatton, .that law is 
. the mere creature of pofuiveu and mttnic|pa' iijfti- 
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tiition, whereas, in its general operation, it %5 
lounded upon thofe moral principles of jufticfe. 

^nd integrity, which Ve ImmutaBly and uhii^f**" 
fally the fame. Thefe, therefore, are to be regard- 
^d as thelijfis of every fyflem of jurifpniclence ; but 
the particular habits and poHcy of every coromij- 
iiity, have fuperadded ^otitive regulations which 
Jbrm the effence of local or municipal l^w,*con« 

* jiiefled with and modifying, but by no m€4ns f«N 
.perfeding the 'general fyikm of moral j\iftice« 
,This conne6Hon fhould be conftahtly kept in Wew 
*by all who dlreft theii attention to legal enqui» 
rics, whetherasa^rofaffional fcienc-e,- or as aoriik 
*of condtifL . 

The ttiirnicipaTlaw'sare derived eitlierTrotn pp- 
Tjiiye inftitution, from ufages'immemorialJy drgria- 
<lually adopted, gr from judicial deciftons, whicll 
having fettled particular differences, are, for the 
fake of certainty and uniformity, made the founda- 
tion of general rules. Upon ootnparifon of a var 

. iiety of decifions relativ'fe to analogous (uhjefl^, 

YubordinaS£ fyllerns ati'fe, Xvhich become fan^iliiir 

Tiom piafti<f!al application, ^nd to thef9, as to 

known and fettled'*principles, particular tranfac- 

, t ions are prefumed to refer ; a cite umflante mate- 
rially conducive to certainty anddi'fpatch. 

The laws of eveiy -cmintry are intimately eo«* 
nefled" with the charaQer and habits of its inha- 
bitants, fmce from thefe refult< he various -appe^s 
to judicial aj^thority. Ac-cordin^ly, during the 



•^valftnce of the feudal fyftem, the raaiitobjcft'o^ 
few was, to ad j lift and' modify the various relati- 
ons of military dependaaco. In the more im* 
proved ftate ot Europe, the extenfion of commerce 
Bas neceflarily induced' the extenfion of comnjer* 
.cial jurif^rudencQ;. and GVeat Britain in particu* 
br, furniflies an eminent example of this concu»**w 
^^e«^p^ogreft. In thercantile law, the principles 
jol univerfdl juAice are peculiarly prevalent ; and 
oonfcquently the inilitutesandad judications m dif- 
ferent countries, being^. derived from a commcn 
. fource^ havQ a. confidcrabie uniiorm^i&y in their 
iiatureand application; fo that^the.laws.of £ngu 
knd, of Rome, and of France, may. receive and 
aflbrd mutual illuftration.^ The, three greatprir>« 
ciples of the Roman law, as ftated by Jnftinian, 
zte Aone/ie^viveretjaum cuique trib-atre^ alter uwi 
hon Ictd^re^ and to the preferving of: thefe rules, 
arfd the vindicating of their -infraftiou, ev<ry aft of 
diftributive juflice may be ultimately.referred. Mef- 
<;antile lawis p^nc.ipally Qonnefledj with per fon^i 
property, and'the contrafts ot injuries to whiqli 
that property ii fubjeft. Real eftates being of a 
permanent nature, are ufually fuhjeft, in a greater 
degree, to local and peculiar regulations, depend- 
ant upon accidental^policy. 

As a general propofition, and anteribr to thofe 
regulations or reftriftions which pofitive law or 
cudom has introduced, or which rcfult from the 
regard to general propriety, every perlon may 
*^S^ ^^ ^y occiipation and difpofe 6t proper- 
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4y, in any mode, and i]3<»ke every ^iod of C9i|» 

^raS, or do any other aft not injurious to tlie- 
rights and interefts of another ;. and all contraOas 
enured into without fraud or force, are legally 
and morally obligatory- according to their fpirit 
jknd intent: but this propofition in. every flateof 
civilized fociety, is fubjeft to feveral. limitations^ 
|he nature and application of \!Khich ai;e p^inqipat 
jTubjefis of judicial authority^ 

Here it may be proper to. obferve, that fyflems, 
oi law l^eing converfant with human anions, wU 
'naturally partake of human infirmity, and that i a 
forming fuch regulations as are moft beneficial^ 
;upon the whole, partial inconveniences and occa*- 
-fional mifchiefs,' m.ull ^moft necefiarily occur ^ 
.for the iiitroducing difpenfations to genieral rule^,, 
'which are the great guides and land marks o£ 
civil conduQ^ for the purpole ot meeting the exr-* 
gency of iadividual cafes^ would leflen, the au- 
thority, and certainly and confe<]^uently deftroy 
the benefit of the rules themfel.ves. |t fhould alftck 
be remarked, that the influence of moral obliga-. 
tion arifes from the cofifcioufnefs of the jparty who 
is to eicercife it ; but judicial authority mufl; aft 
cither iiponlhf- ydmifTion of thofe wlio are the ob- 
jefcsofit, 01 irno'.ixh the medium of evidence^ 
which ia iti inoU p^i-iteft Rate, only reaches to pro- 
bability, and in order to make that probability 
moft frequently accord ,with real truth, fyfleros of 
evidence are adopted, which, in tlie adminis- 
tration ofjuftice, are ot obligatory authority. A 
legiflator, ;ja illuing his mandate, and a judgQ in 
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^^idio^ between indtvidualparties, muft have relik 

xeoce to the right of third perlbus, and . the ge-« 

oeral rules of public policy. But aix individual is. 

^is own judge with regard to the evidence of ia6ls;, 

jthe want of legal folemnities is no mQrai exemp* 

,UoQ from the performance of his engagemenr^^ 

,nor qan he be morally jufti&ed in their violation, by 

refortiDg to the general rules of civil policy, ii>. 

tended to guard againft the abufes which may refuic 

.from the mere e^ercile of natural libqfty* So tliat 

in thafe cafes^ \yhere a man is an arbiter to birafelf, 

the obligation is neceflarily more extenfive than 

* jthat which refults frpai the exercife of le^al autho- 

.rity, the excellence of which confills in enforcing 

the obligatXoQ& d private, morality, as nearly 

•^ a regard to tbS^ general interells oi fociety, 

and -a due attention ta the. moil accurate rules 

of evideacev. will adnut. But there are many 

cafes ia which priv^e njiorality is neceflarily 

peuter, as the fucccflion to vacant property, 

and various other indances that will readily pre- 

fent themfelves to the mind. , Thefe depend a]- 

moft wholly upon ^he regulations of municipal 

Jaw, whioh, with regard to them, is the more 

cftim^bie^ as the more definite and .precife. 

In referring to the limitations of the natural 
pghts of individuals, which however I do not afied 
particularly to enumerate, it may be pnoper, in 
the firft place, to advert to the nature of civil go- 
vetment, which is necefiarily anterior to the ex- 
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iltence of civil law. Every ftate mufr have a fiK 
preme authority, th« prcfcrvation of which is ih 
primary objeft of regard.. Every government- has. 
its peculiar public polity, to which the private aBs 
of individuals mull be fubordinate-, and' with refe*. 
rence to which, many laws and regulations are in* 
troduccd. Fbrinfhnce, a great objeftof Britiiit* 
policy, is its fuperiority in navigation ; taiptekrv^ 
that, many peculiar provifibns have been made,^ 
prohibiting Some contrafb, and regulating others, 
with a flriancfs which is deemed* neccflary t^ 
prevent the fyllem from becoming illufory. Cen>» 
trafls by a fubjeft, to favour countries in a ftate ot 
hoftility, are in every nation, and'that upon natural 
principles, not only invalid, but highly penal. Nj^ 
public authority can be maintained without an 
adequate revenue, and therefore the gencrtil and 
natural right ot property is fubje61 to the demandii 
eflablifticd by law, for the proda£tion ot that revc 
nue. Here, we have a fertile fourceof legal regu«. 
Idtion : all acknowledge the general neceflity, but 
each perfon wifhes to except his own property as. 
far as he is able, and from the- "^reflure xvhich 
he feels, is induced to think he has burthens 
thrown upon himfelf difproportionately. To pre- 
vent the fubterfuges and. cvafions, which would re- 
fuk from this fource, and others more direftly 
fraudulent, various regulations become necefTary, 
which reftrain the natural right of importing^ m^ 
porting, inland carriage, and manufacture, accoridU 
ing to the unlimited excrcife of private inclina<^ 



Hlon"! ipei^uhrioos, introduced to afcertain with 
^accuracy, the proper contjributions to which each 
j)ortion of property is fi^jefl, but frequently ex- 
^tend^d to the injudicious depreiBon of commerce 
nand manuta£lures» by cramping the proper and be- 
neficial caurfe of bufinefs, by infti.tuting inconve« 
3>ient formula^ and fubje3ing cafual inattention, 
to the confequences of knavery and fraud. 

The regulation oi coins, of weights and mea- 

Tures, is not to be regarded fo much as a municipal 

reftriftion, as it is to be clafled among (he be- 

"neHts of government and civilization, by furnifh- 

*ing general inftruraents to facilitate thit inter- 

X courfe which would otherwife be cumberfome and 

Uncertain. 

.■^ ♦ 

There are other tellriflions rcfulting from in- 
ternal policy, which are either .fuch as afTefi the 
^community at large, or fuch as are incident to 
j)^rticular places, as the peculiar privileges of cor- 
porations, wherein the power of engaging in vari* 
ous trades, is confined to freemen, or other per- 
Tons of a nartiffVlar charaBer and defcription. 

• 

Theeflabliihmcntof fairs and markets, likewiie 
amounts to a local reilii3ion of a n^iture more be- 
neiicial, as it only regulates the mode and place 
of traffic, without inducing any perfonal difa- 
biliiy. 

^ -Our municipal laws have alfo confined the 
jrightoierxercifing many arts to tbofe who have fervw 
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ti apffrenticethtpj, a regulation Vhicfi V* cleiftiV 
«d neccffafy tft cnfure to the public, afupply of pa^ 
fens pofTeSed of compet^t fkiil, but vhich^» in it% 
>cffeS, has mererfy operated in checking induftry 
«ncl ingenuity, 6r aiding . p^rfonal aniiubfitys. 
'Whercv-er thft right rfejcfercifing a partictMar^rtt c3ilif 
occupation, • either gencraJly, of in Tome divifioA 
^ it, or ia refpejS: ol locality, i$ a propeit^ 
vcfted ty laws, either in the ftate or in indivi- 
-duals, it is necefrarily fo far an exclufion of th^ 
imerfefence ot others : jis for iuftancCfc the car- 
riage oi letters is confined tothe executive. govern* 
ment ; the rights acquired by patent or under ge- 
ceral laws, giving a limited property to publiffiers 
oi literary or grapliic works, or to t»ventars of ney 
patterns, operate in reftrictio*»ot the natural right* 
•ol individuals, and furniih a gtxjuttd ol civil injury 
' in their infraftion, as upon the fanfte principles do^s 
' the ereflion ot a contiguous ferry, when one alrea- 
dy exills, invefted with the charafber of property^ 
'end not the mere refuk of accidental fpeculation; 

« . . . . ' 

The fubjeQing the fale of intoxicating liquoi^> 

and the exibition of public entertainments to ma* 
'grfterial authority, «re rather referable to orderly 

• police, than to mercantile jurifpriKlence; The w- 

• gulatioits which affefl: the learned proieffions, alfo 

• depend- vtpaa principles unconnefted with th« 
leading objcfl: of our attention. Befide» thel?, 

, there are regulations,,' prpcctding upon the gene* 
la] principle that no man (hall ufc his own libertjr, 
(o ai to prejudice the conitorts and interell gf »©• 



fflfer. Thtfe psfrtly depend upon tlie natural rufe 
MBtiUrum nan ladere^ which readers a nuifancQ 
to an individual^ or the community at large* 
fabje£l to a private aSion- or criminal pr^ 
fecution, and partly upon pofitive inftitutions, 
which more particularly, legulate and enforce the 
iame principle, as by prefcribirrg the particular 
j^iaces and manner in wiiich occupations, neceffary 
in themfelves, but attended with danger, or incon*i 
venience, fliall be exercifed. There are further 
pofitive regulaftions, in order to prevent thofe who** 
are engaged in difFerent occupations from injuring 
the public by tacit combinations, or individuals 
ty concealed defefts, or by taking improper ad^ 
vantages i fuch are the laws which regulate the 
iaie of corn and coais,- the manufaflure of leather^ 
mr the bufinefs of a pawn-broker. 

V 

Property, as th^ objefl of law, may be confider* 
ed as compriflng, befides lands, not only the mo* 
hey and goods, which are the objeft of fight and 
manual transfer, but alfo thofe rights with which 
the public, has veiled any individual or corporation, 
as the tolls oT fairs or markets, the duties payable 
In corporate towns, the exclufive, and efpecially 
the transferrablc exercife of any occupation, and 
alfo the definite and legal obligations, which are 
4ue by contraft from one individual to another; 
^11 thefe being ultimately convertible into money, 
the common inftrument and meaiure of property, 

Contrafis ar6 principally relative to propert;^ 



'«)Vto'perf©nal labour afnd'flcill, '■which* leiJsttffH 

'fame efFefts, and regard either the interchange <)l 
pne cotimiodity» (including in that term a&s'^of )a« 

• hour or JkilJ) for another ; whether^pertnanentijr 

' or partially, or to mutual hazard w ad-vantage up* 
on accidental {peculations. With regard to thcfe, 

'the law in general lends its fanf^ion and authority 
to the a£b 6i itidividuals; but the nauiralfighl 

'ot entering into, and the con fequeht* legal obliga* 
tion Kefuking from contra6ls like the natural ri^ 
ol.aflioa in-general, is in a'fiate 6t civilization^ 
iubje£l "to feveral exceptions and regabtion&i 
Thofe in . which the parties contrail to ' the ^ pre* 
judtce oi the community, ,or of other individiK 
als, efpecially in the fecret violation -pi their own 
relative duties, or thofe in which the objeft is 

^bunded upon turpitude, as of prollitution, ar« 
upon the great principies of juftice and mora- 
lity wholly difcountenanced. Other xoiitraft* 
are regulated by' poGtive law", for the fake 
of certainty, «s thole which require the obli- 
gations of the parties to be reduced into writing, to 
be evidenced by certain toker.s, or defined by 
certain expreffions. In general, parties exprefs 
the objeft of the coRtrafts particularly and mi- 
nutely ; but fome contracts are ol fuch frequent 
occurrence, as to have by tacit confent, a particu- 
lar operation, in which the intent is implied from a 
reference to the ufual mode and nature of the con- 
traft, and the incidents which have been attached 
V> it either by pofitive -law, by commoJi accepta* 
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lioHy o^by juclicial authority. Such are :btlftof»- 
€»cchange, and policies of infurance. 

Wherever there is a Tight recognized by civil*, 
^thority, the fame authority; fapplies a remedy. 
lor the ifrfraftionvof that right» without which, 
its recognition woutd be ufrleTs and nugatoriy. 
The pattrcu]ar p^ceedings^, whi ch arc necefikry tor 
this' puppofe, are chiefly* matter of pofjtive regula- 
tion, and differ in differentcolmtFicSiv but as a gene- 
ral rule the laws that. give, the remedy ate frt)m their . 
nature^ connefted with, and dependaiit upon the- 
rights themselves ; . zn^ whenever the mifcondaflr 
of individuals isin its confequences detrimental. 
to the public, then not only redrefs, .but- punifli-* 
ment, , is tbe.objeS otthe law* ; 

In tra<;iBg -the; operation of the la^rupon parti- 
cular fubjefts, it (hould be obferved-^ that though 
pofitive laws are. principally dependant upon their. 
own particular' provifions, in the laws which are the 
i:efult of natural reafon- and j aft ice, and even in 
the rules for the conftruQionof pofuivc law (thofe 
Tiiles being themfelves founded upon natural rea-. 
fon) there is a general analogy, by which one fub- 
ieft will receive illullrations and affiftance fconu 
the invefti^ation of another* . 
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Action ¥or mone'^ 

HAD AND RECEIVED, 



i N T R O nU CT I N. 

IF one perfon receives a fum of money for 
rtie purpofe of paying it pvertoanother, his obli- 
gation to make fuch payment is too plain to require 
any comment. The general obligation to refund 
money, which has been paid under a miftake, or 
obtained by fraud or extortion, or given for a pur- 
pofe to which it has not been applied, is equally evi- 
dent. According' to the Roman law, aflions of 
different denominations were adapted to the feve- 
ral cafes, in which fuch payment was unduly 
made. The £nglifh . law has adopted a general 
fuppofition, that the monfiy which ought to be 
leiunded was received for the ufe of tie party by 
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whom it was paid, and that the perfon receiving 'ife< 

made a promife to pay it on rcq.ueft. And the ^ 

« a6lion ufed for tfiis- purpofe is called an actioi*?' 

FOR MONEY HAD- ANI>. KEC£1V£D.. This ac- 
tion has alio an. exte^five latitude as. a mods, 
of trying adverfe rights;, for if a. psrfon fells. 
my property*: iindfir^ a clainu.'of j,itle or other- 
wife, I may in point of form confider him a« my* 
agent and charge him- with having received the • 
money for my ufe and made a. promife to pay.. I^ 
Jiave no intention at pr«ient ofexaituniiiglhediC^.. 
ierent cafes in which this is the- proper form oi 
aftion^ where it is agreed that a' right of aftion in^ 
fomefliape certainly exifts,^ I fhall only obferve^ 
that the extenfion of it has ol late years been^ 
confiderably favoured, and a party may now ob-. 
tain redrefs UpOrf'this g^nferal allegation, in many 
cafes' where it was formerly deemed neceffary to. 
tnike 3 particular and circumftantral fiatenaent oi 
his demand, whereby the danger- of> failing fronk^ 
an error in the fiatement was cQnfiderably in-, 
creafed : and in the cafe* where a. perfon ha* 
his elefilion to bring his aj^tion,' as for a wrong, or,^. 
waving thr injury, to caofider the converfion ol^ 
his property as an agency, and an obligation to 
account, he muft aft confiftently throughout, and' 
not treat the fame aft as licit for one purpofe, ani 
tortious ior another. If I charge a man with, 
converting my corn or timber to his b'.vn ufe, an(t 
fue him for damages, it will be no juftification. 
that I owe hini a fumof money ; but if I proceed 



^ainft'him in an afiion for money hadahdre^* 
t^eived, Unorder tb recover the produce, he tnay^ 
fet off his debt, and I cannot oppofe the argu-* 
inent that his being my creditor does not warrant 
%is taking and difpofing of my property* Where 
-death or bankruptcy has taken place, the choice 
tfeetween thefe two <remedies is often very im- 
portant; 

The prefent effay will be chiefly confined to the 
-aftion for money had and received, as enforcing 
•an obligation to reiund -money which ought not to 
'be retained. The Roman fyftem" of jarifprudence 
ranked this as zQuaJi contraft, being an interme-' 
*diate order between contrafts properly fo called, 
"which were founded uponaftual confent, and wil- 
ful wrongs. And without partjcularifing- their* 
technical diftinftions, I Ihalf, in referring to that' 
%w, in general confider the term So lutto in deifit?,,^ 
as compriling the general diftinftions arifing from di 
liability to refund. 

This^bligation was enforced according to the 
general principles of natural equity, the founda-r 
•lion of it being a retention hy one man of the pro- 
perty which'he had unduly received from another^ 
or received for a purpofe, the failure of which 
tendered it improper that he Ihould retain it. The 
Tjiere legal liability to the original payment was 
X^ot the queftion in <:onfiderati«n, 'but the injuftice 
<>f permitting the money or other property, under 
allthecircumftaooes, to b« retained.. The imro. 
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duflion of the a6lion for money had and reeeive& 
into the EngUfh . courtSy is not , novel, and feveraL 
cafes had occurred, previous to the appouitmeQt of 
Lord Mansfield, in which it had been properly 
applied, fo that it was (amiliar in point of pra£tice« 
But it was referved to that eminent judge to tiace 
the nature and principles of tl|^ a£l^on, with a moft 
in{lru£live perfpicuity, and to dire£l the g<»iera]f 
application ot it in its proper channel. 

In fome inftances the particular deciOons may* 
he reafonably queflioned, but the utility refuking 
fipom his general difcuflions mult be univerfally 
allowed. In the cafe ot Mofes v. Macferlan, a. 
B-urr,. xoo^t which gave him the fir ft opportunity 
of exprefling Ids opinion, upon this ground of ' 
a£tion, he very compendioufly fiated the nature 
and principles of it, coinciding in efie£t with the 
inflitutes of the civil law. The following extract 
from his opinion, will furnilh a proper introduSioa 
to a more minute examination of the fubjeft. — * 
" This kind of equitable aftign to r,ecover mo- 
ney, which ought not in juftice to be kept, is . 
very beneficial, and therefore much encouraged* 
It lies only for money, which £x aquo ct bono^ the 
defendant ought to refund, it does not lie for mo-' 
ney paid by the plaintiff, which is claimed of him 
as payable m point of honour and honefty, al- 
though it could not have been recovered from him 
by any courfe of law; as in payment of a debt 
barred by the ftatutc ot limitations, or contrafted 
during his infancy, or to the cxteint of principal 
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telA*1egal ihfereft tipon an ufurious contract, or 
tor money fairly loft at play": becaufe in all thcfc 
icafe^ the defendant may retain it wltli a fafe con- 
fcience, though "by pofuivelat^ he was barred from 
recovetiftg. Bat it 'Itcs for monfey paid by niih- 
lake ; ompoti a confidetation which happens to 
?ail ; or for mon^y-fjot by impofition, fexprefs or 
implied) o*r extortion or OpprefFion ; or an un- 
due advantage taken of the plaintiff's fituation, 
rontrary to Izvrs mside for the prote6tion of per- 
Jbns under theTe tire um Ranees. In one word, the 
glil oi this kind ofatHon is, that the defendant, 
\ipon the circarnftances of the cafe, h obhged by 
\he ties of natural j a ftice and c<[uity> to refuBd thfe 
tnoney." 

The maxim of the j^ivil law, that it is naturally 
juft that one man -ftiaU not b^ enr>ched to the de- 
triment of another, Ilocnaturacequutnejt^ neminem 
cum aUtriics deirimento fierilocupUtiorem^ is par- 
ticularly applied to the claim which we are at pre- 
'fent examining. 

-The 'Comfnenlaiy of Vinnios upon the title in 
the inftitutes, DejolutidTit indebiti^ contains :• very 
injlruftive view of the fabjeft. His general expo- 
fuion of it, which agrees in fubftance with the pre- 
cedirig bbfervationi of Lord Mansfield, is as fol- 
4ows : "In order to induce an obligation in favour 
•of the perfon paying, and a right to reclaim what 
feas b^n paid, two things are required. That wliat 
is paidfiiould not be due; that it ihould be paid 
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through error. In refpeflt of the firft ; thcreisUb 
c^epeiition of what is really due: and nobody cam 
feppofc that there is a right of. repetition. if Vihaf, 
•was paid was due both in point of law and of jaa^ 
tural juftice. 3ut fuppofing it only due accord** 
ingto one of thefe; ii it is only by ftriftnefs of 
'^aw, without any obligarion in point ot equity, and 
•could be repelled by a perpetual exception, the 
'ij-ight x>[ repetition is allowed-; as fuch a fum can-, 
not be faid toi)e due except in name. But what 
,ds due according to Tia tural juftice is confidered as 
%eing really due^ and although the payment of 
it could not be enforced, yet if it is a6lually paid 
Hhough by a perfon who fivppofes himfelf to be 
•liable in point of ?law, it -cannot be reclaimed. If 
a debtor iias a jperpetual exception, "but which is 
bounded upon fome realon that does not remove 
his natural obligation, and not being apprized of 
^t, pays the debt, he has no claim to repetition; 
•Such is the exception of a judgment in his favour, 
as the fentence of the judge cannot deftroy the ob- 
ligation founded on the confent of the party, and 
therefore it was decided, that a perfon really in- 
debted, but liberated by a judgment in his favour, 
could not infilt upon a repetition. Alfo, if a per- 
son under ihe power of hrs father, borrowed mo- 
Tiey, from the payment of which he was protefted 
by the Senatus confuhum Macedonianum, and af- 
ter. hei became his own rndkUcvf paterfamilias J paid 
the money, he was bounds as.there wasa natural ob^ 
JigationfubfilliRg.* ... 
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CHAR II, 

OfjMamy paid hy.viijiakt. 

V/ITH^refpeft'to money paid under a miRake^ 
\innius obferve5r, that •* error \% twofold, of t»ft^ 
that is^ wlien there is an ignorance of the fa£l, out 
bt which the l^w arifes,. or of Uw, wheiv th€ lact 
is knowii^^ but there is- an ignorance of iht le*.: 
gal cpnfequence/* 

StCTIONr \i MisUktsq^JbiW'^ 

•* Hence it becomes^ qaeflion how the maxim. 
IS to be underft<)od, which is laid down'fimplyand 
generally, that whatever has been paid by miilake 
may be reclaimed, whether it applies to error oT 
faft only, or: extends to error in^ point -of lawi? 
The opinion ot the old. interpreters is* that if no 
natural obligation intervenes, even what is; paid 
under a miftake in law, may be recovererf bUckv 
in which opinion Tconcur. I"am piincipaliy in. 
ftvienced by this^. reaf6n,!.that the right toi^rccover 
back what hasbeen unduly pairf, is founded upoa. 
equity and moraKreftitude,. of which it is an uni-.. 
vcrfal con(eq|^lenc-e> that it can oialy be repelled by. 
an exception' founded'upoft the fame principles* 
But what pretence of equity can a perfon have,.., 
<»£wJ)at. Ciolout.' has he. for excep.tiBg.to the inju£r 
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lice of being required to refund what has beeift 
paid to him, though under an ignorance of the 
idw, but was nowife due to him upon the princi* 
•pies of natural jufticc ; as if a pcrfon was induced 
by fraud or force to enter into an engagements 
I cannot be broudit to think that what has beet^ 
paid in the execution of fiich engagement can bo 
retained, and that any njan can avail hinfclf at hi* 
own iniquity, under the (ingle pretenqe that thc^ 
perfon who made the payment mjftook the l.aw^ 
and was ignorant that an engagemeut fo obtained* 
was of no legal efficacy ; and left this Ihould feeni 
to be an aficrtion without authority, tb^ text ot 
the law is evidently applicable^ wherein Julianua 
lollowing^Nerva and Atiiinias, elegantly anfwers^ 
that Qioney paid by one who thought it wa^ due 
from him, but might have protected himfelf by a^ 
exception of fra.ud, might be recovered back^ 
And this is paid under an error of law. Andt 
\lhcreare other fi.nilar inllances. I am. alfo in- 
fluenced in this opinioaby the coniideration that ia 
the whole title of the pandefts de condiBioiie indc- 
biti, though it isdiffufe, the right oi reclaiming 
is never limited to payments made under an 
error in {aft, or excluded from thofe which sre 
made under an error in law, but is conftantly re-, 
terrcd to payment through error generally, whe^ 
thcr the payment was nowife due, or whether i.t 
was barred by reafon ot a perpetual exception *, 

* Paymieiit is considered to be unddy made, not 011J7 if 
It is nqvvAse d^e, but if it coul4 not be recovered iiuconse^uepj^ 






.ft»tn> which it may be utiderftood that the* nature 
of the error* is no bar to the recovery, but the 
ISAowledge of the perfon who pays, and that alone 
i& an. impediment, Aud this is alfo proved by the 
Teafon \«hich is given for precluding a perfon from 
recoveri-ng what he has paid, knowinfr it not to be 
due ;: that be is confidered as having made a do. 
Iiatian^ which cannot be .affirmed of a perfon who 
Conceives himlelf to be under an obligation, and 
ueceffarily bound to pay. -Laftly, I am influenced, 
and that in a principal degree by what is ftated in 
the 8th law of the title, Ds juris etfaili ignorantia^ 
that an error ajf law fliall not prejudice any perfon, 
fo far as to induce the damage of lofing his pro. 
jperty, which feems -clearly to denote that what is 
^j^vvnder a mi (lake in paint of law, may here,, 
claimqd j becaufe, ii that be denied, it muil be ad- 
mitted, that an error in point of law, does extenfl 
to prejudice a perfon by inducing the lofs of his 
property, contrary to the opinion of Papinian, in- 
the law which has been cited. For the anfwer q! 
thofe who diflcnt from this argument fs a merc^ 
cavil; they infill that the perfon claiming a right 
to be repaid, does not contend in refpefi to the 
JoGng of property, but in refpeft to property which 

of any pei^etual exception. Wherefore such also may be re- 
claimed unless it is nriade with the knowledge that the party is 
protedled by the exception De condic. indeb. 26. S. 3: Who- 
-^ver has a perpetual exception, may reclaim what he has paijji 
by mistake* 1. 40. If a payment is made through error upon 
«iiy o€ those considerations, which have no legal effea, it Bpa;jr 
\f^ reclaimed. I ^ 
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is alfeady loft ; fnonde r& amittendafed deamijhjt 
fora^perfon who pays his money underaraif- 
take %i the law^ fo l<u: lofes it, thai he has no re^ 
xnedy for recovering it back, then an error of lavr 
does induce the damage of biing his* property.^ 
Neither does the queftion refer to the time of infti-. 
tuting a fuit for the recovery ; bu4 that in whicfej. 
the payment is made. And Faplnian dienies that a~ 
perfon, in confequcnce of an error in. law, can lofe 
kis property » that is, by being precluded from rei 
covering it^ And what the fame PSipinian lays., 
down in the preceding law» that ignorance ot the 
law is oi no avail to thofe who wifh. to acquire, but-, 
-does not prejudice thofe wha only feek their own,. 
(juris ignorantia nan prodeji adquirere volenti hns^^ 
Juum vera petentibits non nocet) is to be under- 
fiood as an univerfal propofition. Neither is the 
29 law D. Mandati*, any obftacle to this courfe or^ 
reafoning ; for there a cafe is propofed of two per^ 
fons,contefting which fhall avoid a lof& that ha§. 
been incurred : ihe debtor who could h^vt availed 
himfelfofa perpetual exception, and the furety,^ 
who not being ignorant of the la£l^ paid the mo- 
ney : and it is decided, that the furety has no right 
ofaftion. But there is not a word in that law- 
about the obligation to refund : and where it is, 
faid in the ninth law, de juris tt JaEli ignorantia^ 

* Non male traftabitur, si cum ig;npraret fidejussor inutif>. 
jdtec £e obligatum. solvent an mandati actionem habeat ? £j^< 
^\ quideni faftum ignoravit recipi i^nonuktla ej.us pot^st^ 4! veajte 
jus, aliud dici de^bet. « • . • ^ 
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pliat an ignorance of the law ihall be prejudicial ; U 
is to be underftood that it fliall give no advantage ; 
that it (hall not entitle a man to any gain, neither 
fliall it fubjeft him to any lofst. But ftill it is to 
be remembered that the payment made under an 
ignorance of law, can only be reclaimed it' it 
was unaccompanied by any natural obligation. 
But if the perfon making the payment was natu- 
rally under fuch an obligation as may afford the 
party receiving a juft caufe for retaining it, a dif- 
tinftion is to be made between an ignorance oF law 
and ot faft ; and a right to recover ftiall be denied 
in the firft cafe, but allowed in the laft. If" I pay 
a legacy according to the will of a teflalor, though 
It has not the requifite formalities : if I atn not 
apprized of the fa6l of its wanting thofe fblerani- 
ties, I may reclaim it ; but not if, knowing the fafts, 
J was ignorant of the legal confequences. But 
this is not founded upon the fmgle reafon that k 
man Ihall be bound by his ignorance of the law, 
tut becaufe there is a natural obligation founded 
upon the will of thetefiator. And to this principle 
'may be ref>;rred the paffages In the code, wherein 
a right to recover is denied upon a raiftake in law, 
^r confined ie a miflake in faft*: for in truth, you 

t The passage in the digest relates to heirs, paying a legacy 
Without availing themselves of the Falcidian law, by which a 
testator was restrained from giving away above a certain porticJn 
oi his property in legacies. 

* C. I. 6. de jur. ct faft. ignor. Si non transadUoilis 
causa, scd indebitam errore fafli^ olei matcriam vos Archanti<» 
«tipulantl spopottdisse Reftor proviacise animadte^tirit ; rcddit* 
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cannot merely in confequence of my tavlng *ln*uld 
a miflake refpeSiag a matter of law, have any juft 
«aufe of retaining what nowife bi^longed to.yoii* 
And here we fliould attend to the rule, that it is 
tetter to lavour aperfon reclaimihg his own, ihaa 
the adventitious gain of another*. 

• 

Pothier adopts the oppofite conclufion, and 
Aates without rcferve, that a perfon cannot be 
billowed to aUedgean ignoranccj of law, which is 
'«ot to be p relumed^ and is inexcufable, becaufehe 
ought t^ take advice, and inforrti himfelf of the 
Jaw refpecting the bufinefs in which he is con* 
»cerned. He reiers to the law lo de jur. etfaB^ 
^gnar, above cited, as deciding the quellion, and 
to the cafe in which the heir was not allowed t« 
reclaim the Falcidian portion that he had oihitted 
to deduft in payment of a legacy, as illuftratin J 
.-the difference between an error of law and an er* 
ror of fafl. 

It is finguiar that a qucSftion, «pen to ib muth 
difcuifion, has pafFed with very, little attention iit 
the cafes afie£led by it in the £nglifh courts. The 

<C[tiod;dcbetis, fesidui liberation^m iondiceht^s auiliet, id. 1-. 1(K 
Cum quis jus ignorans indebitam pecuniam solvent cessat repeti* 
tio ; per ignorantiam enim fadi ttintutn tepetitiotiem indibiti so» 
'luti ccir.petere tibi notum est. De condic. indeb. 1. 6. Si p€t 
' ignorantiam faifti non debitaiti quantitatem pro alio solvisti, ftt 
hoc adito redore prcvinciae fuerit probatumhaiic ei cujus nomiiift 
4icluta est i^stitui eo agente provideblt^ 

* Melius est favere repetItioniquainadventitiolacra« 
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tfpxmdn o! Vitinius appears to bebeft founded/ as 
It arifes from the application of the rules of natn- 
iral juftice^ upon which this right of aftion rathet 
iflepends, than upon any pofitive rules or artificial 
'reafoning. I conceive it may now be pofitivelv 
iiated, that this opinion is adopted in the Ergiiui 
'law. In the cafe of Archer v. the Bank ol England, 
Doug. €38, the payee of a bill had rcRrained its 
negotiability by an endorfement, that the drawees 
muft place it to a particular account; Afterwards 
it was negotiated with a forged endoiferncnt of thfe 
name of the perfon to whofe credit it was to be 
placed; and the drawer, for whofe honour it had 
been paid to the bank, was allowed to recover the 
amount. This cafe was fully open to the queflion 
under difcuHion. The perfon wl o paid thebill, 
and who nruft be confidered as the drawer (the 
aft having been adopted by him) could not be 
deemed ignorant of the faft, for he had only to 
read the endorfement; but the argument, though 
there was a difference of opinion,, did not embrace 
this general quellion; and turned wholly upon the 
efieft of the endorfement. The principle w^as 
more evidently adopted in the cafe of Blize v. Dix- 
-bri, 1 T. R. 285. An infurance broker was indebt- 
ed to a bankrupt in a confiderable fum of money, 
but had counter-demands for loffes, due to perfons, 
X>n whofe behalf he had cffefted infurances on con^"- 
tniffions dd crcdcrs, Thefe he had a right to fet 
off, but under the miftaken idea that he had no 
fuch right, he paid the whole debt from himfelf to 



1 



a^' INTAKES OF LAW». 

the aflignees ; he afterwards gave them nolke ofc 
the miftakc, cautioning them not to make a diviw 
^end. Lord Mansfield faid, •* that the general rule 
liad always been, that iF a man has actually paia 
wliat the law would not have ctJmpelled hira to 
jpay, but what in equity and confcience he oughfc, 
he cannot recover it back again in an aftion for 
;money had and received. But where money is 
.paid under a miftake, which there was no ground 
to claim in confcience, the party may recover it 
l)ack again by this kind of afiion." Still there was 
no exprcjs reference made to a miftake in point of 
•law. But in a late cafe befor^ Lord Kenyon, the 
jpoint wasmoreexpticitly -mentioned. The drawer 
ot a bill of exchange 'paid the amount to the hol- 
der, knowing that he had given time to the accep- 
tor, whohkd heconae a bankrapt. His lordfliip 
faid, it is notonly neceffary that the jjlaintiff fhould 
inaw all the iafis, but he fliould know the legal 
tronfequences ot them.. "It feems to me that the 
plaintiff did not know the legal confequences 
of them, and he paid the money under an id^ 
that he might be compelled to pay it. Where a 
man, Itnowirig all the faft^ explicitly, and being 
under n6 mifapprehenfion with regard to anyot 
them, nor of the law afting upon them, choofes 
to fisy ^ f""^ ^f money, volenti Tionjit itijuriA^ 
he ihall not recover it back again,-— Chitt yon Bills, 
102. The cafe catne before tlie court of King's 
Bench, who Cfif.nfirmed Lord Kenyon's opinion^ 
but it is not reported. Lord Chief Juftice De 
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. 0try fd'id; in the cafe oi Farmer tv Arrun<I«l,: 2 
Bl. Rep, 125, that when- money- is paid^byotie 
iftati to another on -a nfiiftafce, either otfaS^r law, 
thcaftion would lie; but this was an obiter diHum^ 
the decifion-of the particular caufe being in lavoir 
olkhedefendaat,, 

I.flialU tove oeoaiion in a. fubCequent part c^f 
ibis eflay,. to all.ude to fume other cales in which an 
ignorancX\of the law. bjecamQ in fonie degree, the 
OQJeft pF cpnfideration ; . but they turned upon a 
different principle from that which has beep hithej--, 
tAthe topic of enquiry.. 

S;ECTi,ON.IL. Oj,MiJlaJics in F'aEt:_ 

If will bie -unneceffarw »to .attempt a particular 
enumeration of the feveral * cafes:, \\\ which there 
may be a right oi ■ reclaiming money paid under a 
naiftake of lafti- whether upon a fuppofition thcit 
ifomething has oc-Gurredto induce -a- liability of 
payments which in-point of fa6i, has not occurred; 
if aninfured has paid for the lofs of"a veflfel nor 
jard of for-anunufual length-of time but after- 
wards found t€> be fafe ^ or from an ignorance of 
fome- fa£)^ M^hich has^ a6kially. taken place; as if 
the cndorfer of a bill paid the amount* tothe- hd- 
d^r, not having th^ notice to which he was enti- 
tled, of its having been refufed acxeptance. ^ It is; 
in general immaterial whether the perfon receiving 
was under equal ignorance or not^ provided he had 
no right to the payment which has. been erroneoufjy 
X9gde :: the obligation 10 refund is,, ia either wCafe. 
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equally ftrong. B-iit a mere error in tbe motive fb^ 
.transferring a fato of money, does not neccflarily 
induceariglit to reclaim it, if there is no errorwith 
jclpcft to the nature of the aft, and this is th^ 
rule in regard to contrafts in gcneraL Therefore: 
ii I gratuitoudy give a perfon a fum of XDOoey un* 
der the notion that he has rendered me fomc valua* 
blc ferVice» and afterwards difcoverthat the notioOi 
'was ill tounded : this affords me no right to re* 
claim it, becaufe I intended a donation, though* 
that intention was induced by an erroneous fujp* 
polition^ 

The principle that what a man pays with full 
knowledge, and without any undue influence, can- 
not be recovered back, being eflabliflied ; Pothier 
puts the cafe of its being uncertain^ whetheraraaa 
paid what was not due from him knowingly or er-». 
roneoufly, and decides that it ought to be prefuni'^ 
ed that the payment was made erroneoufly, aad 
that he fliould be allowed to reclaim it according' 
to the general principle ; that where the circum- 
llances are obfcure, the right of repetition is to he 
raihcr lavoured than an adventitious gain. In re 
abfcura melius tjl [avert repetitioni quam advem- 
tiiio lucrQ. 






CHAP. ir. 

f}f Money paid on a canjideration^ whichhas failed^ 

MONEY paid tinder a condition whrch hap- 
pens ta fail, is, in the civil law, the fubje6loFaditf 
tin6l title, De condiBione caufa data caitfa non 
fecuta^ This may happen through the mifconduft 
of the defendant, through a change of incHnatioa 
in the plaintifF, or from accidental cirtumftances. 

Section J. Off allure by MifconduS of the Z)«- 

Jendant, 

In the firft clafs maybe placed the cafe of Dutch 
V. Warren, which is particularly adverted to by 
Lord Mansfield, in Mofes v. Macferlan. The 
defendant agreed to fellthe plaintiff five fliares 
in forae copper mines, and received the purchase 
money, but ^ afterwards refufed to transfer the 
fliares, telling him that he might take his remedy : 
and upon an objeftion that there (hould have beea 
a fpecial aftion for the non-performaticeof thecon- 
traft ; the court faid, that **the extending thefe 
aSions depends upon the notion of fraud. If 
one man takes another's money for doing a thing, 
and aherwards refufes to do ity it is a fraud, arid 
it is at the eleftion of the party injured, either to 
-affirm the agreement by bringing an a£lion f<ir 



* 

the non-performance of iu or to difaf&rm the agretf^. 
ment ab initio by rcafon of the fraud, and bring- 
an a6Hon«for money had- and' received to hi* ufe/*^ 
It is Quflomary in a declaration, to combine thefe 
charges: but the diftinftion iS not merely techni- 
cs, for th^r^ may. be aji^ important. di(Ierenoei|ii 
the amount of damages : and in cafe oi a bank- . 
ruptcy,>a debt maybe proved under the commiffioa . 
lor mon^y paid without- confideratipn ; but thipte • 
eaa be "0 r^drefs for; accidents^l damage^- If a ; 
perfon felkan eftate by ap6lion, giving a defcrip- . 
tion which is not .fbupito coincide with^ the; pre;- 
iplfes put to fale, thq purchalej may. bring this 
aftion for a return of his depofit. This occurred; 
a few ye-ars ago, ia an aftion agaihft Mr. Chinft^e,^ 
who defcribed a country manfion in his particular* . 
as poflcffiRg ev:ei:y h^iaaty and accommodation, 
but whiclx the buyer, upon going to view his ■ 
purchafe, found tg be totally, deftitute of all the- 
recommendations, afcribed to it. In a late cafe,, 
the detendant agreed to fell the plaintiffs cord: 
wood, and proceeded t> far with part of the wood,, 
that, according to the general cuftom in fuch cafes . 
X it had become the pi^aperty of the purchafer.. The - 

plaintifls paixl a. fun?- of money ©n account, but up- . 
on the defendant negleflkag to cord the remainder 
of the wood ; brought an aftioit to. recover back 
the money, as having been paid upon a confidera- 
tion that had failed; and it was held, that the a6liofi 
w^s maintainable. Lord Kenyon faid it was an... 
entire gontrafl ; and as by the defpndant/s defawlU. 



^e plaintiff's could not perform what they had un* 
dertaken to do, they had a right to put an end to 
the whole contrafl, and recover back the money 
that they paid under it. They were not bound 
to take a part of the wood only- — 7T. R. 183, 

SfeCTiON It. 0/Jailurt by change of intention in 

the plaintiff, * 

The failure of confideration by a change of in** 
tention on the part of the plaintiff, may induce 
the right of repetition, provided he was under no 
obligation to the defendant in refpeft to its com- 
pletion. A common inilance of this, is the return 
oi the premium upon a policy of infurance, the 
rifque never having commenced. If I employ aa 
attorney to inftitute a caufe, or a broker to pur- 
chafe a parcel ot goods, and change my intention 
at the outfet of the caufe, or betore the pur chafe 
is made, they muft return the money which waa 
advanced, fubjeft to a proper deduftion for the 
"trouble and expence already incurred. Ulpian 
j)uts the cafe of a perfon employing another to 
4Lake a journey, and decides, that if the employer is, 
under the circumftances, at liberty to change his 
intention, he may reclaim what he has advanced 
for the expences ; but if the perfon employed has 
1>een at expence in preparing for his jou^ney, 
iie is only bound to refund the balance. 

Where a perfon bought a chaife, with liberty to 

'return it, paying 38. 6d. per day for the hire, ^wid 

returned it accordingly^ It was held, that he 



tnigbt bring this aflion to recover the purchaft 
teoney, the confi deration having wholly failed b^ 
bis availing himfelf ofthe condition. Towers trl 
^Barrett, i T. R. 133. 

« 

Section III. Of a Failure from accidental cit'^ 

cuviflancts. 

A failure Ironi accidental titcumftances ma)f 
tiappen feveral wayrs. If a perfon fuppoiing him- 
feU to be upon the point of death, makes a dona- 
tion cAuJa mortisy and afterwards recovers, he may 
reclaim what he has given. If an infurance is 
taade with warranty, and is void from the wan- 
Vanty not being complied with, the premium muft 
t)e. returned. If a fale has been put an end to bjr 
^he mutual confcnt of both parties, the depofil mo- 
ney muft be refunded. Where money is paid fofr 
the purchafe of property, to which the feller can- 
*xiot give a fufficient title, the cafe may fall under 
'this divifion, or be imputable to the fault of th^ 
'defendant, according to the circumftance ot his 
teing acquainted with, or ignorant of the defe£l. 
In cafe of the purchafe of land, I think it may now 
be confidered as an eftablifhed point of law, that 
«ftei* a conveyance is made, the purchafipr, in cafe 
of eviftion, has no claim to a repetition, for want 
of title in the feller,, (unlefs the feller was guilty 
of Iraud, by knowingly concealing the defefl.) Mf. 
Fonblanque, who feems to* confi der the firbjett 
• as infonae degree open to argument*, contends ii| 

• 1 B. C- 5. S. »• 



istiro0r of' what I have above (uppofed to be th« 
rule of hvf ; eBferving that the oppofite decifiotl 
Would lead to the moft ferious inconvenience, a$ 
every contraft,, however guarded and bounded ia 
its terms, would be liable to be opened at any dif*^ 
lanc^ of tlme» The particular inference which h^ 
draws from an expreffion in Bree v. Holbeach* 
JDoug* 657, •* that the affignor of a mortgage did . 
Hot covenant for the goodnefs of the title, but only 
that he had not incumbered the eftate, it being in-» 
j^umbent on the plaintiff to look to the goodnefs 
pf it," is not fully fupported ; becaufe the quef«> 
tion in that cafe turned upon the ilatute of liraitat 
tions, and the fuggeftion of fraud* It is not laid 
(diat if the afiion had been commenced within JUx 
year«, it would not have Iain in confe^uence ot the 
nature of the demand. The opinion of the pro*- 
feffion, however, feems to regard the point as fet*. 
l]ed ; though it has not been the diref^ ground of 
any determination. I have always entertained 
confiderable doubt of the utility which refults Crom 
adopting this maxim. As to the inconvenience 
that the contraft might be opened at any diAance 
of time, the right of recovery is by the determina- 
tion in the cafe of Bree and Holbeach, Teftrifted to 
the period allowed by the flatute of limitations ; 
and viewing the fubjeft in any other refpeft, the 
purchafer, who acquires nd effeSive title, parti 
with a large fum of money to the feller, who by rea- 
. fon of his want of title, in effeft parts with nothings 
yet is allowed to retain that fum. Thus he derive^ 



a dear gain, and the purchrfer fuftains a clear Irfi 
6f the whole amount. Unus ex dlterius detriments 
iocupUtior -fit. In a late cafe, a perfon fold a leafe-^ 
hold intereft in fotnc premifes, from, whkh the pur- • 
chafer was evifted for want of title : but no regu- 
lar conveyance having been made, he was allowed 
to recover the purchafe wioney, and the ground d£ 
' file decifion was, that the whole pafled by pard)^ 
€ups i^. Real, 6 T, R. 606. This cafe'fliews, that 
the rule is founded Upon the principle, that no en- 
gagement fliall be implied whi-ch i^'ndt exprefleSl 
where there is a lormai^ontrafl: ; and the rule is 
xeafonable as Tar as regards the -warranty of the tidej 
and the right to oonfequential damages. But th^ 
toaney wis paid upon a confideraticrn which hai 
failed, and therefore it is only on the- ground erf 
technical authority, -contfary to general principles, 
that it can be retained. Caveet emptor , when ap- 
plied to a retention of tiie purchafe money, may be 
trsnflated ** 1 he^eVii take thehindmoft,** 

In a cafe which arofe early in the I'gth century^ 
the court of Chancery, decreed one hundred guineas 
as part of an apprentice ff*e, to be paid back to the 
father of the apprentice, his mafter having died 
within three weeks after the fealing of the articles, 
though it was exprefsly provided by the articles, 
that if the mafter (hould die within the year, only 
flxty pounds (hould be returned. — 1 Vern, 460^ 
Lord Kenyon, wlien Mafter of the Rolls, obferved^ 
that this decifion carried the authority of the court 
as far as could be. — 3 Bro. Ch. 48©. And Mr; 
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1SDHET PAID TftlBfUGH • IMPOSITION , &e. St% 

'J^Miblanqiieobfervesj that if' it be a tuJe oPequity^ - 
as in many cafes it is ftated to be, that cq^uity, wiM 
not alter or extend the agFeemcnt of the parties, the 
.-decree feems irreconcilable with fuchrul*. — B. iv 
€.5, Si 8* A' fuit in eqjiity muft; inrefpeftto 
this •fubjeft, be coaGdered as- being merely equiva- 
Jent to an affioti for moiiey had and- received, .and 
there qan.be no pretence for referring the decree to 
any other principle than: that of m<i>ney paid upo» 
a confideFation which has-happened to fail -; and the 
oourt,, in.' deoreeing- the apprentice fee to be re- 
funded, feems to-have thought* the confideratioiv 
ter which it was given, was the entire performance ' 
of the articles, whereas it was thefaftioi contraft^ 
ing.tlie. relation, and the entering into the conie- 
quent engagements. Ih that view- the ODnMerati'- 
on was complete and entire, and could not partially 
iail. 1 much doubt whether the precedent would- 
now be followed, but think it certainly would noli* 
^e allowed by. analogy to g9vern any other-cafe. . 

y 

CHAP. IIL. 
0f Monty fiaidtfirough impojition or extdrtiom 

AS to money got though impofition, it will not 

He material to enter- into much difcufflon. The: 

general principle is fufficiently inteUigible, and 

tfaare can^be Jittie dlSicuhylmh^^pplkdiiibn of ft 

fa paiticukr indmces- as they arifci 3Tie ta^* 
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£4 MONEY FAXD TBROUGH IMPOSITION, &C* 

inga premium for tl>e infuranee oi a veflfel, know* 
ing ot her fate arrival ; the reprefentation by a per* 
Son employed to hiiy a horfe that be had paid 50U 
whcu in tafthe paid only 40I. and thereby frau- 
Qulemiy obtaining ten, are cafes falling within 
this divifioaof the fubjefl. Thefe cafes alio ge- 
nerally involve the circum(tance» which has been 
already confidered, as Eurniihing a principal ground 
.oF repetition, that the n:K>ney is paid under a mif- 
take. It may be proper to add, that perfons know^ 
ingly and defignediy obtaining money or goods by 
iaife pretencei, and with an intent to cheat, are,. 
Aipon a criminal ppofecution^ subjefl to very fcri^ 
pus puixiftimcnt. 

Cafes of extortion and oppreflion, are the ta# 
king of exorbitant fees, by officers of the cuftoms ; 
the detention of property pledged until more is paid 
than the principal and legal intereft.— Aftley I^^ 
■Reynolds, a^Str. 915. The detention of a furren- 
der by the Reward of a manor, until an improper 
demand was fatlsfied : the extortion of a fum of 
money for reftoring property feized by miftake, 
— Irwin^ t;. Wilfon, 4T. R. 4^85. In fome of 

. thefe cafes it was contended, that the payment was 
voluntary. But it was truly anfwered that the 

^i\x\Qvol&nti nonjit injuria^ only holds where the 
party has the Ireedom of exereifing his will, whiclv 
he has not when his legal rights arc withheld from 
him. Every thing exafted as a ciondition for re- 
fraining from an unlawful a6lor injurious a£);, falk 

• vrithin the fame general obfervation* 



^ CH^R IV. 

Of Money paid en illegal Contra3s* 

THE illegality of contrafts, upon which atqr 
1\xm of money has been paid, is a fubjeS that re- 
quires a diftinft confideration ; and there are two 
• divifions to which it will be convenient to refer; 
-the firft coraprifing contraQs infefted with crimin- 
^ality, turpitude, or oppreffion ; the other, fuchas 
are merely void, fo as not to induce any right of 
a6lioa, but not attended with thofe exceptions. 

Section L Of CantraBs attended with criminali^ 
ty'y turJ^itudCf or oppreJJiQn. 

Upon the firft divifion I (hall infert the fol- 

.lowing extratl from Domat, which clearly iliews 

the grand diftinftions oi natural jufticc, z% recog- 

iiized by the civil law» and afterwards ftate their 

adoption and application in the law of £ngland. 

• He obferves* that by unlawf'ul fa6b, we under* 
ftand here, not only thofe which are prohibited hj 
fome exprefs law, but all thofe which are contrary 
to equity, honefty, and good manners, although 
ihere be no written law, which makes mention <if 
them : for whatever xi contrary to equity, lionefty, 
or good manners, is contrary to the principles both 
of divine and human laws. It may happen three 



ways ; tLat by an unlawful faft, one may receitngr 
a fum of money,. or other thing, from another per* 
fon ; for the faft may be unlawful either* only oi^ 
the part of him who gives*, or o«ly on the part oP 
him who receivej?, or on the part ot both the giver 
and receiver- Thus he who», under pretext of ci-« 
vility, fhould make a prefent to one who he knew:- 
would be his judge or arbitra^MT-; and who, on his- 
part, wa& altogether ignorant of the motives of the 
laid. prefent» would give unlawfuUy what the faid;. 
perfon migjit receive without any offence to juf- 
tice. When any pcrCon, by himfelf or others, ex^- 
a£ls a fum. of money,, or other thingsgij to hinder 
LIm from, committing fome great violence, or 
makes one deliver up.to him the titles- to Yome debt 
or fome right which he owes, the faid faft is utv 
lawful only on the part of the perfon who commits^ 
the violence, and not on the part of him who fuf- 
fcrs it. When a. perfon, receives money of ano^ 
ther, either himfelf, or by a third hand, to commit 
fome cTime,. fome offence, or fome injuftice, the* 
faft is unlawful both on the part o£him who re-*^ 
cei ves, and of him wha gives*., 

li the faft be unlawful only on the part of hinn 
who gives, he who has received will not be oblig- 
ed to give it back, unlefs it be that the circum* 
fianoes regulate his duty in another manner. Thus^ 
in the cafe of him who had received a prefent, be- 
ing ignorant of the unjuft motive of giving it, as 
has been explained : if the motive chanced after. 
\iuds to come to his knowledge, he wbuldf be ofc 
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fcrnE:NDED\vlTk*c!iiMmAUTy, Sec. tf 

^gtd either to abftain from the fbin£lion of judge dt 
-Arbitrator, or to give back<he prefent which he 
had received, or even to do both the one and the 
ether, according as prudence and equity might 
require, under the circumftances of the quality of' 
Ae peirfons, and of that of the fafl:. When the 
iaft is unlawful only on the part of him, who has 

received a thing from an unjuft caufe, he who has 

• 

given it may recover it again, although the re- 
ceiver may have performed what he was bound 
to do by his engagement ; and nothing can excufe 
the receiver from making reftitution, even although 
the thing were not demanded of him, nor from the 
other punishments which the faft may deferve, if it 
comes beforea court of juftice. If the taft be un- 
lawful both on the part of him who gives, and of 
him who receives, the giver fliall lofe defervedl/ 
what he has employed to fo ill a purpoJTe, and 
fliall have no aftlon for recovering it*.** 

•Where all the crim:inalty is on the part of the 
-perfon paying the money, it feems evident, that he 
can have no claim to the reftitution of it, whatever 
may be the obligations oi the receiver in refpeft 
of other perlons, or however he may deem it im- 
proper to retain what has been fo advanced^ 

The diftinftion between the illegality, which 
affeft's b^th parties, and that which only affe£b 

* Ubi danti^ et repctentis turpitudo versatur non posse repe ti 
,dicimus si peciliiiadetiiriitmalejudicatur. fi". decond. ob. tur;)ein 
veTiojustamxausam. 3, 



fl COKTRACtS . . 

the rtceivcr, is of the higheft impotttttte. lit thtt 
firft cafe, both parties tranfgrefling a Jaw made 
lor the welfare of the public, or arififtg, front th^ 
rules of public order, neither <;an have any pre^ 
tence for calling in aid the aflxftance oi a co^J* 
ot juftice* If money is engaged to be paid upott 
fuch a cootra6l» the courts will give no af&ftance 
in demanding it* li it i$ aflually paid, they will 
give no aflTiftance in reclaiming it* In the other 
tafe, the receiver only is regarded as an offender 

% — 

and cannot alledge his own offence as a. bar to thi^ 
demands oi the party to whom bis condu& it 
deemed injurous* " 

This: was clearly ftatcd in an aflion ttied beforS 
Lord Mansfield, where a creditor had refufed to 
iign a bankrupt's certificate without a fuhi of mone)r 
being paid to him, in contravention of the it^l 
fute which. prohibits the payment of money for the 
figninga certificate^ and the bankrupt's filler havl 
ing paid the money* fued for the repetition of it ; 
dr:d Lord Mansfield faid,. it was argued, that as flie 
founded her claim upon an illegal a£l, iheihould 
not have relief in a court of juftice : but Ihe did 
jBot apply to the defendant to fign the certificate 
upon an illegal or improper consideration ; but as 
the defendant infilled upon it, (he, in companion 
to her brother, paid what was required. If the aft 
is in itfelf immoral, or a violation of the gene- 
ral laws of public policy, there the party payinjj 
&all n&t have this a£lion ; tor where both partitfn 



^^ equally criminal againft fiich generiB laws, the 
Ttile of law. is potior eji conditio defendicntis. Biit 1 

there are other laws which are calculated for the 
j>rote£liont>fthe fubjeft againft oppreffion, cxtor* 
tion, deceit, &c. If fciCh laws are violated, and 
the defendant takes advantage of the plaintiff's 
ikuation or condition, there the plaintiff (hall re* 
cover; and it is allonifhing that the repprts do 
not diftinguilh between the violation ol the one fort 1 

a«d the other. It a lerider takes more than the 
principal and legal intereft, an aSfon will lie to re- 
cover the furplus. The cafe of money given to a 
folicitor, to bribe a eaftom-houfe officer, is againft 
bis own agent, and therefore the perfon giving it 
cannot recover. But the pre feat is the cafe of a 
iranfgreffion of a law made to prevent oppreffion rf« 

io the bankrupt. himfelf, or his family ; and the 
plaintiffis in the cafe of a perfon opprefled, and frqm 
whom money has been extorted, and advantage ta« 
kci\ of her concern for her brother. It is abfurd 
to fay, that any man tranfgreffes a law, made tor his 
own advantage, willingly. Smith z/. Bromley, 
Coug. 697. 

' In fubfequent cafes his lordfhip has followed 
the fame courfe of reafoning, obferving upon the 
two foirts of prohibitions ; that where the prohibit 
lion is founded upon general reafons of policy and 
public expedience, the parties offending are equally 
guilty, and there the defendant has the better con- 
dition. For initance, in bribery, if a man pays a 

fum of money, by way of a bribe, he can never re« 
£v. G 
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cover it in an sifiion, becaufebotli plaxBtift'ancI iJte^ , 
feodant arc equally criipin^l : but where contra9;% 
or tr4nfa£lions are prohibited by pofuivc fiatute^ . 
lor the fake of protefting one fet ol men trom anow 
ther fet oi men ; thcx)ne froEq their fituation and 
'Condition, beioglijable tQ beop.prefled iandimpofcd. 
upon by the other ; there the parties are hot ip ^qua} 
f^ult, and in lurtherance of thefe. ftatutes, the per- 
foninjurcd,^afterthe tranfaflion is ftnrlhcdand com*-, 
pjieted, "may bring hisaQion^ and defeat the. ceni^< 
traQ. The cafe ol a perfon paying tnoney to a lot-* 
t^ry ofHce keeper for illegal infurances, liice t)iofe 
olpaying money for (inning a certificate, and ufury 
ftlls within ^he tatter ot thefe defcriptions, for th6 
l^atutes upon that fubjeft, are tpade.to prote6l the; 
ignorant aird deluded multitude, who, in hopes of^ 
gaiiiing prizes, not converfant in calculationv 
aredrcTwnin by the. office keeper^* Vi» a 31. 
1373. Cowp, 197.— 75c. 

* In the cafe before Lord Northington, it appear- 
C(3, that the defendant had, by means of Admiral 
Bofcowen's raiflreft, procured the plaintiff to b^ 
appointed a lieutenant of marines, and received 
ihoni him eooK After the plaintifl' was appointed, 
the other officers refufed to roll with him, difco- 
vcring that he had been a livery feryant ; and having. 
been in confequcnce difcharged, he filed a bill tc^ 
be repaid the money ; and Lord Northington de- 
cic€d It to be returned with intercft. He laid il 
down as a rule, tliat it a man feUs his intejcflto, 
pitcure a pcifon an office ol truft or fcrvice undejr. 



tifte government, it is a contra£): of turpitude ; tt ii 
ifting againft-the conftitntion,* by- virfiich.the go-, 
'^ernment ought to be fervcd by fit and able pcr*^ 
fens, recommended by ^he proper officers of the 
crown,, for their abilities and with purity. By 
this means, the moft innocent and pure officer of 
the crbwn, whore' btifinefi it. is to . recommendV 
Hiay have his honour tainted and fcandahj:ej. 
ll had been . argued, that the defendant was to 
have had the appointnient himfelf, and only fold 
his commlffion ; but his lord(hip did not give cre- 
dit to tlse faft* Hfe faid,. that/ if- tfa^ defendant 
tnight fell - his intereft, the plainttffrhad been im- 
pofed upon, anil- thiat the; defendsint knew the 
plaintiff was incapable pt - it by having worn a 
livery. Ainbler, 43^. Of the turpitude ofthii 
Contraft^ no doubt can be entertained ; the impo)- 
fitionoiit is not ecjually clear. The impropriety - 
of appointing^* livery icrvant airofficer of marines . 
was equally 'known to both parties^ and although ^ 
the degree of turpitude attached to a pprfon felling 
his intereft, may, fo far as , afFefts the pubh'c, 
be greater than that of the peribu buying it, tlie 
cafe of the latter feems fufficientlyunfavonrable to 
preclude him. from any affiflance in a court oV. 
juftice. 

There w^s a cafe in the King's Bench, where a 
liim of money had been paid in order to procure a 
glace in the cufloras. The place was not procured, 
and the party, who had paid the money having 
tiougbtjiis aftioa to recover it back, it vf^ held. 



CGKT»ACT5>' 



that he fliould recover^ bccaufe the contra£l^ 
mained executoiy. And this was aUerwar^lS 
referred to by Mc^ Juitice BuUer, a$ fhewing m 
found diftin6lion betMreen contrails executed andk 
executory, and as ftipporting the pofition, that itr 
an a6):ion is brought to refcind a 6ontra3, you mufK 
do it while it continues executory^ Vi. Doug^ 
471. The decifion itfeliis not reported, and ifr 
is not very eafy to thiiik il eould be fiiftainecl 
upon any principle of general reafoning, .fort 
divefting the cale of the technieal teems executed' 
4ind executory I a funa of money was given for a 
purpofe not merely void but criminal;, each of the 
parties was^ aftefted by the objeQions founded 
upon public policy j every thing to be done on th« 
©ne fide was complete ; but the other party not 
having fulfilled his engagement,, the perfon wha 
advanced the money would, in cafe it had been 
a lawful agreement^ have been entitled to aa 
action either tor a return, or for iacidenUl da- 
mages. But it being aij illegal engagement, the 
law aflifled one oi the parties implicated in the 
illegality againft the other. The corrupt price not 
having been productive, was decreed to be ref- 
tored, tliougli the performance of the agreement 
certainly could not have been enforced. All the 
meaning that the word executory can have in fuch 
cafe is, that the man, who had received money- 
tor the illegal purpofe, had not carried fuch ille- 
•^gal purpofe into execution; but between fuch par- 
ties acting in oppofition to the law, it is not the 



COKTRACT& WKICH AJL£ VaM>» &C, Sj^ 

» 

jpfovinceoi courts^ o£ Uw to imerpo{e; - They reil 
their confidence in each other, and tlie law leaves 
the i'ulfiiling or traofgreffin j o{ it to thqmfelves, 

S&ECTION II. OfContraSs which are void, but not 

i^ifninat* 

The cafes where- contrafls are void, but Yiot 

« 

attended with any cirqumilaaccs- which are illegal 
^r immoral,, are involved in fome confafion, and 
will hardly admit of any fettled principle, being 
confidently afcrihed to them in refpeft to the ob- 
ligatidft-of returning money aflually paid. It how. 
ever feems to me that the true courfe Ihould be to 
squire what natural equity requires to. be done* 
^nd whether under all the circumftances the money 
can be fairly and confcientioufly retained*. 

Where the money is paid in contemplation of 
Sleriving lome advantage upon a future event, and 
the event ftill continues uncertain, and everjr thing 
is entire, Mr. JufticeBuUer's diftinflipn may be 
very fairly applied. I lay a wager upon the event 
of a prohibited horfe race, paying Titius 5I. to re- 
ceive lol* Before the race is run,, and whilft the 
event of it is uncertain, I may rcfcind the.contraS 
and require the five pounds to be repaid : but af* 
ter I have loft it, and run the chance of his honour- 
ably fulfilling liis engagement, if I had won, I have 
no pretence of juftice to require the flake to be 
returned upon the allegation that he would not 
have been under any legal compulfion to pay : but 
4f I have won the wager, and he fliouid take ad^ 



t 



vantage of the leg^-^xception, refufirig to^y iSf^ 
.the lol. thequeftion arifcs, whether he is cohipel-i. 
lable to return the five ? And I think (viewing th«i^" 
fubjcft at prcfcnt, aj not affefle^I by any pofitivc^ 
authorities) that he is^ Mje has elefted to treat the 
contraft as a nullity ». and confequently the pay^ 
mentas made without confideration/ Public p©^ 
licy protefts him. from paying what he has loft, bu^ 
natural juftice requires him to refund what he haS, 
received. Whilft the event was uncertain, I wa^. 
entitled to infill upon a. return, and the cafe ought 
not to be altered to my prejudice, when the everi4 
has terminated in my favour4 Suppofe Titius ha\r-. 
ing loft the money, pays the amount of it, he hai 
no claim to a return ; it was due in point of honour ;^ 
and not having availed himfelf of the afliHance ol. 
the law to evade the payment, he is hot in this ac- 
tion, which is univerfally allowed' to be founded 
upon the principles of natural juftice, (and he has, 
no other mode at rcdrefs] entitled to ftjp for. a re«v 
petition* 

I (hall now advert to the cafes which haveh 
arifen upon this fubjcft as applicable td void in^ 
furances, to illegal wagers, and to annuities voidt 
k>r want of regifliy. 

« 

Part I. Void Injur ances. 

In the cafe of Lowry v, Bourdieu, Doug. ^51^ 
the plalnuff made an infurance upon the Eaft Indii 
voyage, not having any direft intereft in the fliip^ 
Irut being a creditor af the captain by hond» an4l 



^S^ 1b^ being ftftted as the fubjeS; of the itilurance. 

ii vr^s one qucftion, whether the chance of lofing 

^8 4ebt by his debtor not making aiuccefsi'ul voy^ 

^l^e, was not an infurable interefl, but upon prin« 

xrjipl^ff not cpnQe£led with the prefent difcuflidn. 

1( w|is rightly held that it was not. After the voy« 

had beta performed, and all riik (fuppof- 

the policy valid) was at an end, he brought his 

a^ion for return of the premium,, infixing that 

^1 he would not have been entitled to recover in 

tr^feof lofsy it had been paid without conGdera* 

tion. l^rd Mansfield's, opinion flufluated upon 

\)^is cafCi but h^ finally held, that the money could 

not be recovered; obferving that infurances 

^tbout intewft, were mere games of hazard, like 

tbe ca(i oi a die, and that it was a gaming po« 

lijcy againR an a6l of parliament; and threfore 

the court would not interfere to aflift cither 

party, according to the well known rule, that 

tj| pari diliSo^ 0c» not that the defendant's i^ight 

was better ihaa that of the plaintiff, but they mu ft* 

draw thek remedy from pureiouatains. Mr. JuU 

tice Willes differed from the reft of the court. H« 

<d>(erved, that it did not appear to him /hat the 

parties had an idea that they were entering into 

an illegal contra£l. The whole was difclofcd, 

and they^ thought there was an intereft. This was 

atiiftake: but it was a new point of law. Mr. 

JuUice ACburfl was of opinion againll the plaintiiF, 

but his only obfervation was, that the contra£l 

Hr^&a gaming policy; not adverting to tbe.cixv 



^ V0ID jiwsuB kvcisn ' 

cumflanffc, that that very fuppofition was fl^ 
whole foundation ef the plaiotiff's claim. Mr. 
Juflicc Bullcr was dear that the plaintiff ought 
not to recover. There was gio fraud oh the part 
of the underwriter, nor any ihiftake in matter of 
faft. If the kw was miftaken, the rule applied 
that ignoraniia juris nan excufat. He then ad^ 
verted to the diftmftion already ftated, between con- 
trafls executed and executory ; obfcrving, that if 
the plaintiff had brought his aftion before the rifk 
was over, and the voyage finiftied, he would have 
had a ground for his demand ; but he waited till 
the rifk (fuch as it was, not indeed founded in 
law, but refting upon the honor of the defend- 
amt) has been completely run. — ^Thet- proprietjjT 
oFthis decifion feems to be extremely clear, but 
k is to be regretted that the precifc ground of it 
was not diflinftly afcertained ; or rather that the 
judges who concurred in it, did n®t precifely 
ai^ree in the ground of their opinion. Lor4 
Mansfield proceeded upon the ground of the par* ' 
ties being in pari dtlido ; and it may be there- 
fore fuppoied, that the. diilinftlon which I hav<r 
prefam^ to fuggeft between contrafts which are 
criminal, and founded upon an immoral purpofc, 
and thofe which are merely void, as being depri* 
vcd of any legal efficacy, is without foundation. But 
I conceive the diftinftion to be founded upon thofei 
principles oi natural jufticc which are principally ta 
be regarded in difcufling the right of repetitions 
'iie argu^nent of Mr. Juflice Willes appears to bi 



%eTI founded to a certain extent ; for wliilft the e* 

Vent was uficertain, or if it had terminated i^ fa- 

^^four of the plahitifF, art innocent miftake of the law> 

by parties nor having any cofrupt intention, might 

fce fairly urged in fupport of reclaiming what could 

hof produce in point of legal efficacy, the benefit 

intended^ or what from the retufal to complete the 

contraft, appeareditd have been paid without con- 

fideration. Mr. Juflice Bulle'r's opinion, that the 

tniftake oHaw could afford no e^^cufe^ is in oppo- 

fition to'this argument.-*-! hkve, in a former part of 

€his effay^ difcuffed the queftion, how far money 

fuppofed to be due by a miftake in point ot law, and 

Aot due in J-efpeft ot natural juftice, was the 

iTubjeft of repetition, adopting the argument that 

tte nature of the miftake did not prejudice the 

fubftantial right. Applying this to the prefent 

fubjeft, I conceive that if a man pays a fum of 

money fot fome confideration fuppofed to be the 

«bje6l of a legal contraQ, but which, by reafon 

t>f fonae impediment, could not be eFeSive, there 

being no criminal or fraudulent motive, it does 

ttot furnifli any right to the perfon receiving, to 

catch at the advantage, and retain the money for 

which be has given no equivalent. The diflinc- 

tion between exe<!uted and executory contrafls, 

feems to be well fupported in refpeft of fuch con- 

.trafis as thefe, which are merely void ; and it is 

here that Mr. Juftice Willes appears to have fallen 

Oiort in his opinion. I fay in fuck contrails as 

$ke/i^ for it^y former obfef vations are correft, 
£v. H 



^ Void insurance^* 

the diftinftiondoes not hodd where a criTninal pHit^ 
fok intervenes. The perfon who paid his raoncj^ 
upon the void infurance, might recover it during 
the voyage, but a candidate who had bribed an eJec*» 
tor, could not iue him for a return beiorc the day 
of eleftion ; but when Mr. Juftice Buller adverts' 
to the circumftanoe that the plaintiff waited till the 
iffue, fuch as it was, re fling iathe honour of the 
defendant, tad been complctdy run, we feeaprin^^ 
ciple which puts the propriety of the decifion 
beyond the reach of reafonable doubt. Turning 
to the cafe of N^ofe^ and Macferlan, the grand 
expofilorof the principles upon which this rightoC 
^flion is founded ; we fee that it was naon^.y fair])r 
loft at play, and which the defendant, upon the 
i:ircumftances of the cafe, was not obliged by the 
rules of natural] uftice and equity to refund. I have 
deemed it particularly neceflary to attempt this 
^nalyfis of the cafe of Lowry and Bourdieu, as the 
authority ot it is frequently relied upon, and has, 
J conceive, in fome cafes been mifapplied ; more 
efpecially in the cafe of Andree v. Fletcher, -3 T. 
R. 266. A rc-affurance was made upon a foreign 
yellel: this was, upona fpecial cafe, adjudged 
to be void, as iallingwithin the general prohibition 
againft re-afTuranccsr ; the allured then fued for a 
return of the premium. His counfel was arguing,- 
that the delendant had received the money without, 
• rifk, and therefore retained it againft confcience. 
The objeflion to the plaintiff's recovering muft be, 
that the original tranfaction was illegal, becauTft 



VOIP INSURANCE^, ^ 

|( IS contrary to a ftatute; but that ftatnte it 
merely an 2iCt juris pojitivi, I n Martin v, Sitwelf^ 
X Str. 156, where the policy was originally ^oid 
|t)r want of intereft, it was held,, that the premi- 
um. w^s received.without any conRderation, and 
was. therePofe money hact and received to the plain- 
tiff's ufe, which the court liefd he might recover; 
'and it is immaterial v/aethcr the contra£t be* voicl 
ZX' common law by flatute ; for in Jaques t/. Go- 
fightly, a B1. 1073, it was, hdd, that the premi^ 
vm paid for infuring lottery tickets, might be re- 
covered' baclc,. though the contrail of irffurance 
was. void by ftatutc.. Ip Wharton v, De la Rsve^ 
Park, 42S, where an aflion was brought on an 
infurance that Ainerica would be declared inde* 
pendent within a. certain time ;„ Lord Mansfield 
.feeing of opinion that.the contra6i was iilegal, was 
going to nonfiiit the plaintifFbn the opening; but 
it appearing that tl*e defendant had not paid the 
premium into court, he permitted the pUihtiffto 
take a verdtft for that fum. This courfe of ar- 
gument ieems. to be not- only judicious and • 
plauGble, but a correct examination of legal prin-. 
ciples:. but whilst th«;.-PLAIm tiff's counsel. 
WAS PROCEEDING, the court,. thinking that this, 
cafe could not be diftinguifhed from Lowry v*. 
Bourdieu, ordered that the pojleck fl^ould; be de- 
livered to the defendant.-^Certaihly, if the mere 
circHmftances of the two cafes are confidered with- 
out reierence to any expreffions ufed in determin- 
ing]^ wry andJB^ourdleu, np cafes could be morer 



4||» Vom IKSUftANCSS. 

idiflimilar. Lowry paid his money upon a yrage^i 
he waited till the wager had been won by Bour* 
dieu^ taking the chance of his honour for the 
payment, in cafe ix had been loft, and then fued 
to recover his flakes, alLedging that Bourdicu, in 
cafe of iofs,, could have availed himfeli of a leg^ 
exception. Andree paid his money upon a wage^ 
v/hich he won. Fletcher* who loft it,, availed him^ 
feltj of a legal exception, to avoid paying the lofj^ 
and then infifled moft uneonfcientioufly upon re-^ 
taining what be bad received as a confideratioa 
for that contract, by which he had refufed to be 
bound* In the one cafe no uniairnefs whatever 
could be imputed to the defendant.. Iq the other,, 
no reprobation ot the iniquity of the defendant's, 
^conduct could be too fevere.. The cafes cited m 
the argument of Andree and Fletcher, are much 
more nearly analogous to the principal cafe, and 
two of them* arc directly in point, (that if a man 
pays a premium for a contingent engagement^ an<t 
on account ot fome legal exception,, cannot en- 
force the engagement, having, according t,o the 
terms of it, fucceeded, the premium fhaU be re- 
turaed.) unlefs there is fome technical diftinction 
between contracts void by the common law, and 
under a ftatute, ot which I am not aware; (for 
the diftiiiftion between contracts being partially or 
wholly void, in refpeftto the afl:s engaged to be 
performed, has nothing to do with the prefent 
lirgument^) The cafe of Jaques i/. Golightly^ i& 

* ^lutio V. Sitwe^x and Whajrtou v. De b Rive« 



not equally applicable, for there the defendant 
vras regarded as. a perfon criminally deluding tht 
-plaintiff. But it k partjally applicable, as th^ 
>(ras.aot the only ground of the decifion. The ba« 
iance upon the acQount, fuppofing the tranfa£lioi\ 
^tO have been legal, was in favQur of the plaint lil^ 
^ndLord Chief Juftice deG^y* is reported to liave 
faid, ''This isanapplicaupn for favour, by a man. 
jknowingivtranfgreffing.** He fays, and fay s right* 
Jy, 'Ubat tb^ infuranpe contra£l was null and 
void ;^ he h^^s thereiore a fcruple of conCciencCfc 
not to pay the money won by the plaintiff, becaufe 
the play wa& illegal; but he ha&nafcruple Xo fe« 
^in the confideratioH money.** On the other 
ground alluded to, of criminaky and impoGtion, 
the defendant would have been compellable to hav€ 
refunded theLpreraiums, even if the balance had 
been in his favou^^^ 

The right of the afTured to recover the premiu>n 
in the cafeof Andree v, Fletcher, couGdered ac* 
cording to the principles oi natural equity, diveft. 
ed of any pofitive municipal authority, is ftill more 
evident frofti analogy to the cafe of an infurance 
void for fraud. The premium is commonly ref. 
tored ; and, as I conceive, ought always to be fo, 
becaufe, other wife a penalty would fall on the af- 
fured, and an undue advantage accrue to the 
infurer : the underwriter cannot be defrauded out 
othis fubfcription; but having taken the cxcep- 
.(ion, he cannot, without confiderat ion, retain the 
preioiunr, * (There is indeed one cafe in which 



Lord Mansfield faid, that the fraud was (iygt^'f^ 
that the premium fliould not be recovered troit^ 
the underwriter;: but if the premium of an ink 
furance defeated for fraud, is to be generally re^ 
turned grofs frayd*. or. flight fraudi which differ 
f)ot in principle, but only in degree, itcan nevet 
make the diftinSrion.)*- Brut if a man-, who Iiat 
advanced his money, intendingto defraud- another^ 
fcall be allowed to fue for a»ret ur^n when the frauel^ 
i&deteftedand defeat ed*, though he m^ift neceffa-^ 
rily be confcious of afting- wrong, (a corrupt iir* 
lention being included in the very fuppofition,) 
bow much flronger and more ctear, rauft his cafe 
be, v/lio has paid his money upon a contraft not 
naturally vicious, but merely rendered inefficacw 
ous for fomrreafon of public expediency, and in 

* I find that it has been decided, in tlie case of. Chapmaji 
V. Frazer, Park, Ins. 4 ed. 218, that rn all cases of a<Slual fraudtJ. 
<jn the p^t of ^he insured, the undfeer writer- ^pay retain xIm pre-^ 
xniun>. This case is not; reported at length ;^ but I cannot thinjc 
St consistent with general principles. It, at the same time, treats 
the contraft as inducing, and not inducmg a- risk ; since, if there 
'tv-as a risk, the bss was payable ; if there was not,, the premium. 
wa& paid without qonsidcj-ation, or it introdpcea. a.penal conse- 
quence of an aniOm.alouschara.6kr,.The more particular discussion • 
cf tliat question would be foreign to my invnediate subject j but 
allowing the decision to be correv^, iton)y suhtrafts one det^hed 
parficglar from the argument upon the direft question.under con- 
sideration.— Whilst this sheet is. passing through the press, I 
have received the report containing the case of Vandy ck v. Hew- 
2?, 1 East, 96, in which the assurer^ was not allowed to recover.- 
the premium on a policy upon trading with the enemy. In that 
Cise, there was an illegrd adl, and the decision accords with wh*f 
I hav^ subinitted to be the true dlstixvfU^ns on the subjeii. 



l^fpeS of "Which, the perfon receiving the money, 
bas availed himfelt of an objcftion, founded upoa 
pofitive law, and in the private application of it, 
though perhaps not in the public enaftment, con- 
trary to natural juftice. 
•♦ 

, Where one man retains money under cir- 
cumilances the mere itatement of which flxcws 
tbat he unjuftly feeks to acquire an adventitious 
gain to the pfcjudice oi another, every prcfump- 
tion and inclination fliould be in iavour of the 
.rights of repetition, and tipthing ihould be allow* 
ed to defeat the fubilantial claims of juftice, ex* 
'Cfpt the moil dire£land imperious authority, or the 
Qcceflary tendency to introduce a rule which might 
more frequently produce detriment, by fupporting 
iniquitous demands, than benefit by enforcing 
fuch as are juft, and incapable ot being accurately 
diftingui(hed ia its application tq the one cafe or 
tbe other. 

Part II. OfTVagers. 

A wager was laid on the event of a boxing 
match, and the money depofited in the hands of a 
third perfon. Oneoi the parties having loil the 
wager, gave notice to the flake holder, not to pay 
over the money, and fued him for his flake ; and 
the court of King's Bench held, that he was enti. 
tied to recover. Lord Kenyon took notice, that 
the a&ion %vas not brought againft one of the parties 
laying the wager, but a flake holder; and ob- 
fexved, that ii the defendant had paid over the 



jnoney to the winnf r, perhaps he wcmid noi M\>(S 
been aftfwerable again ; but here the money vr:\% 
fliU in his hands. Cotton v. Shurland, 5 M. Rw 

This cafe will warrant a flight digreffion con*! 
cerning the charafter ot a ftake bolder and his 
eonfequent obligations> It muR be allow^d^ oa 
ail hands, that he ought not to be ailowedin con* 
fequence of money being placed in hi5i hailds, 
upon a contraft which is illegal or void^toap* 
propriate it to his own ufe» but that he is account*^ 
able for it in one fhape or another^ The true way 
of viewing the cafe feems to be by confidering 
the depofit oi the flakes as a fecurity from the ref* 
peftive parties^ and by fubjefting the flake holdei* 
to the fame obligations, and allowing him the 
fame ext eptions as would prevail between thfe par- 
ties themfclves* If this principle* is correft, the 
fti! lowing confecjuences will infiie. * 'Provided thl^ 
wager is unexceptionable, 2inAm\^thQ^n{ovctdi be?* 
f .veen the parties according to the e^nt, the Hake 
holder mull retain the money until the event is de- 
tided, and cannot liberate hintfelf by returning 
the depofit to either party in the mean time, exi 
cept by mutual confent. If the fiibje^^ of the 
wager is illegal and void, either paity may de- 
mand a return before the event' has happened, 
bccaufe ^he other party could not maintain an ac- 
tion upon the principal coatrafl ; nor confequcntly^ 
•ahcr an event in his favour, demand more from 
ihe (take holder than his original depofit. After 
4/ie event decided^ the lofing party may reg^aire thfe 



fiake holder not to pay the wager to the other, 
affid may fue for what he advanced, for the farte^ 
r^afon which was applied to the preceding hypo^ 
thefis. If the ftafce holder, without notice from 
tiie lofer to the contrary, pays the whole to the 
winner^ the lofer cannot reclaim his flakes from 
either of the others, for having fairly loft the mo- 
ney, though the law would not, in cafe nothing 
had been deposited, have enforced the perfofm- 
«mce of the engagement againft him ; yet, when 
he has voluntarily fulfilled it, there is nothing un- 
confcientious in the retention, which can afford 
him a right of repetition ^ therefore the flake hol- 
ier, who pays it over by his authority, implicitly 
given at the time of the depolit, and continuing 
luarevoked at time of payment, is no further 
accountable to him* And the receipt of the win- 
ner, from the flake holder afting under fuch au- 
thority, is equivalent to a receipt from the lofer 
himfelf ;and the payment is equally valid*. If the 
•winner demands the. money, the flake holder may 
cleft to pay each party his depofit, and the winner 
can found no claim againfl him for the money won 
upon the void contraft : but if the lofer cojifents 
to the payment, noobjeftion can be made by the 
flake holder ; as a man may, withoat confidera- 
tion, voluntarily direfl the application of his 
money in the hands of another. And if the flake 
holder is juflified in paying the money won, unlefs 

* Since the above was written, the point-has been so deter* 
- wmed, Vi. Howson v. Hancock, 8 T. K. 375. 



ie has notice to the contrary, he is neceltaril^ 
lompeHable to pay it when there is an expreft 
vonfent by the only perfon interefted to op- 
jofe. 

A tecent cafe, wliich appears to have 'heeh 
i-ightly decided, may from the obfervationsVitJx 
Vhich it was accompanied, and a mifta'ke in thofe re- 
porters, to whoTe general accuracy the public are f<J 
Inuch Obliged, lead to erroneous conclufions. The 
iplaintiff paid lool. u'pon coTidition to be repaid 
obol. if peace was not madehefore the nth of 
•Septemher, J797. Having fued for the breach 
of the agreement, and upoti the common count, 
lor money had and received, it was admitted oh 
the trial, that the wager was illegal, and thit ri* 
■300I. could not be recovered ; but by the direc- 
tion of Lord Kenyon, the plaintiff obtained a ver- 
dia for the money which he had paid. Accord-^ 
'inK to the report ot the cafe, it was argued as if 
"the aaion had been bVought not by the wmner. 
but by the lofer ; and Lowry v. Bourdieu, was 
relied upon as an authority, to fliew that the party 
ftould make his option to refcind the contraa 
while it was executory; otherwife he firft ukes 
the chance of the event liappcning in his favotir J 
and when that is decided againft him, he turns 
' round, and infifls upon the illegality of the con- 
traa But the court confirmed the verdia ; and 
faid it was more confonant to the principles of 
found policy and juttice, that wherever mo- 
ney had been paid upon an illegal confiderangn. 



. '* • ' 

^ mi^l^t be rf<^overed back again by the party 
^ho had thus improperly paid it, t^an by denying " 
^e remedy to give effeft to the illegal comraft; 
inithetnarginaLabftrafl of the repjart is in thcfo 
\^ordsi-*^!* If a fumbe depofned upon the event 
W* 8^n ilfeg^il w;iger^ tht^ Lofer may recover back^ 
tis 'Sepiofit after the event of tfie. wager.'* La- 
'^qatiffade 0. "White, fT: Ii> 555^.' Now it is no* 
'iorious, both on account ol'the publicity, of the 
*|libje6l,* (the event in q«eftion.not having yet 
^ken place after the lap fe 61 feveraj-; y^i^xi) and^ 
from the aftion being originally framed to. reco* 
ver what, had becn^ tofti, th^ the .a^ion was. 
tirought not by the lofer,- but the winner qf the- 
'V'^ager. It was diametrically oppofite to the cafe 
of Lowry t/. Bourdieu, in which the plaintiff en-. 
'*S€avour<*d to recover back the premium which he , 
'had loft' by the terms of the contraft, and fimtjar 
"in circumftance, but contrary in determination to* 
^^ndree and Fletcher., The Ibfer of. the wager 
''Sivailed himfelf of the illegality of the contraft to 

* ay Old. performing his engagement, andin.addi- 

* tion to this,, he wi(hed raoft fraudulently to retain 

* what he had received as the confideration fora 

* contra£l that he had elefted to vacate^ and which 
therefore was, in effcft^ paid without confidera- 

*.tion. It is therefore by no means to be inFerred 

■ 'from this decifion, that if the event had b?en other- 

^ wife, peace had been concluded, the plaintlfp 

' could have recovered thpdepofit, which it wa^ no 

i¥i£&contra.i:y to. honour, or juHicein the delead- 



'^8 ANNUiras. 

ant to retain. The report being fubftantially 
\vrong, very litle ftrefs can be laid upon tb^ 
fuppofed exprcflion, that whatever money ha$. 
been paid upon an illegal coafid«ratioit^ it may be 
recovered back» as tliat expreffion thus indefi^ 
iiitely applied, and ftill more as applied to thff 
. particular cafe, is in oppofition to the authQ- 
jiiy ot preceding cafes, ^nd to the general.opi- 
nion of thofe who have mvcfligated the fubjeft^ 
by tracing it to its original prii:\ciple^ ol oaliJU 
'laljuHicc. 

Part III, OfAnnuitus. 

The annuity aft having vacated the fecnritie^ for 

life annuities, which are not regiftered accoidioj^ 

to the dircftions therein prefcribed, many contraSs 

have been fruftrated by the mere unfkilfulnefs of 

thofe who intended fully to comply with the pro- 

vi lions of the law. An annuity having been fet 

a fide for the infufEcientcy of the memorial, tb© 

court of King's Bench decided, that the annuitant 

might fuilain the aft ion to recover back the confi- 

deration money, for which it had been granted. 

' Mr. Juftice AShnxH faid, in delivering the opinion 

of the court, that as the fecurity was not fet afide for 

any fraud in the tranfa£lion, but merely for a mif- 

take or omiflion in form, it became unconfcienti- 

ous in the party to retain it, and it was therefore 

recoverable as money had and received to the 

plaintiff's ufe. Shove v. Webb, x T. R. 732, NJr. 

Powell, in bis treatife on the law of contrafts. 



queftions t!xe rcSuude of thisdecifion. He founda 

rhis argument Upon an ^Jialogy to the diftinfcliont 
whkh have been upon the ftatutes ot gaming. The 

.ftatute 16 Char, II.. enafl&that d\\ contraSs for 
money exceeding xqoI, lofl: at pfay, and M fecu^^ 

-'riiies for it ihaU be void. 7 he 9th; ok Anne pro- 
vides that all Jecurities for money lent to play 
with, (hall be void. And upon the latter aft, 
which only declares that the 7^c«n>:Vi Jhall b© 
void, it isheld^ that the contraft arifing from the 
loan, fhall be obligatory^ and as the annuity aft 
only direftsthat if there is not aregiftry as prefcrib- 
ed, every affuranc^ ftiall be void without adding 
that the contraSi for the annuity ftiall be void, Mr. 
Powell infers, that notwithffanding all the affur- 
ances are vacated*, the contraft m^y fubfin: ; and 

.'that therefore the fuppoGtion of the cpnfideiation 
lor which the money was paid, having failed, is 

' founded upon a mrftake, as fugh conflderation may 
re'main in the fubfillence of the contra61:» notwith-t 
{landing the invalidity of the affurance given for 
its performance ; and he obfervcs, ** That a con- 
traft (hould fail of efTefl, for want of the party 
'claiming a benefit by it being capable to fubflan* 
tiate it by legal evidence, is*not unufual, yet in 
fuch a cafe he can have no relief in law or equity." 
Thjs rfeaioning feems to me to be chiefly founded 
upon an analogy which is merely verbal, and ex- 
tremely fallacious. The loan of money is an aB 
in its nature producing an obligation independaat 

. of any verbal declaration, and there is nothing in» 



1^ Af^NUTO?^ 

confiftent in the obligation being allowed to fl^tb^ 
fi II, notwithflanding the invalidity of fome adven-^ 
titious engagement, by which the performance oi& 
it was intended to be more effeftually fecuredj; 
whereas an obligation; folely arifing from an cjt^ 
pre Is cn^^agement, and^ neceflarily rendered- ineft 
fj61ual by tli^ afTuranqc tor its performance be^ 
ing deteated; cannot*^ in reafon or jullice, b<R 
'deemed to fubfift for a collateral purpofe, whea.. 
k, no longer fubfifla in refpeft to its original^ 
objc6>.. There is alio a manileft: difference be- 
tween the accidental circumftaace of a failure^ 
<if evidence^^ and* the. exprcfs and pofitive de* 
'feafanqe ol the engagement itfelf. If it could be^ 
l]r:v;n thai notwithflanding the defcafancc of tbct- 
afTurance, the contraft for. the payment of the ain* 
puity mightjL in its nature,^ fubfift as an oblijgatioiv 
which coi-ild be legally enforced.^ I admit therea-*. 
ioningiji queHion to^ be correft; but if they are 
fo identified,, that the fubverfion of the one neccf-., 
farily induces the cxtlnftion of the other, in point 
ot Icgil efficacy, any argument rcfulting from the 
fuppof<;d exiTtence of the contraft, muft lead to 
confecjuences inconvenient and unjuft.^ I agree- 
with Mr. PoweU^ that no diflinfllon is made be- 
tween an annuity being defeated from the confi- 
deration heinff rendered void, from a formal defc£l:». 
'i'his diflinftion, though mentioned by the learned 
, judge, whofe opinion has. been, cited, did not 
i.cceffdipily form an ingredient in the decifion* 
I think that in neither the one cafe oc tbeothcJt 
ought the confederation to be retained. 



• • . . . 

Mr. rlowdcn, in hh treatife on annuities, 

ftrongly controverts the opinion of Mr. Pcweli, 

^at the contra6l for the annuity can fubfifl when 

\he alTurance is vacated ; but upon another graund, 

Ijc adopts the fame conclufion of the annuitant 

liaving.no right to reclaim the confidcration mo- 

^ey» He fays, " II we refleS that the only motive 

Vhich can induce a perfon to yield to the ruinou* 

^erms of fe.IHng an annuity at the prefent market 

"price, "which varies widely fromxhe real vahie, is 

^o avoid being thrown into goal for the non-pav- 

inent of a fum of money larger than he has means 

fo command, and having thertefore con(ra61:ed 

vith his creditor»to fatisfy him ; and the creditor 

liaving confented to be fatisfied with a fpecies of 

payment by inflalments, which every annuity is.'* 

£This I deny $ a payment by inftalments relates to 

• precife fum tobe abfolutely paid in a given num*. 

ber of parts, ati annuity is wholly uncertain, k 

may be much> or it may be nothing ]. •' The legal 

and equitable queftion herupon arifes, can the 

creditor, by his own negleft, laches^ means, or pro* 

curement, without the confcnt or concurrence, and 

greatly to the prejudice of the debtor, annul at will 

the annuity, fecurities and contract, and drive the 

debtor back to his original defperate fituation, ol 

owing a debt which he cannpt difcharge, and for 

:^ emerging out of which he had legally contrafted 

vith his creditor, to pay fuchan exorbitant confi- 

deration annually duringhis life. This is neither 

the cafe of an cftate fold under a bad title, nor of 



money borrowed under void fecurities. tn tlie 6rtb 
of thcfe cafes the vender m'ufl: return the pur- 
chafe money, but he takes back the efiate ; ih thd * 
fecond having borrowed, ahd aftually received a 
fpecific fum which the other lent, (and every loan 
is a cbntraft for repayment) he mUil either repay' 
or effe£lually fecure ; «id in neither cafe is he in- 
jured, and in both he mull dojuftice. But iit 
cafe of an annuity, the vender appears aftually to' 
contraS with the putcbafer, that he fhail never be 
liable to be called upon for the principal I particu^ 
Idrly at the will of his creditor. Who, on his fide; 
fliall not profit of his own contempt or negleft of 
tl^e law.'* A great part of this reafoning will be 
anfwered, by adnlitting that a inan who has ne* 
gict>ed to take the meafufcs prefcribed by laWj 
for fecuring his annuity, or to fpeak tnore cor* 
reftly, who has fallen into fome miftake in endea- 
vouring to comply with the requifits of the law; 
fhail not be allowed in the firft inttance, to adduce 
his own ncgleft or millake as a ground of preju- 
dice againft the oppofite party : he (hall not alledgc 
that in confequence oi a blunder in tlie regiftry, 
he will no longer receive his annuity, hut reclairti 
his principal, any more than a perfon who has 
made a fraudulent infurance, (hall come in the* 
firft inf^ance, and (hewing that by his own fraud 
the policy was void, mfift upon the pretoium be- 
ing retained ; but when the other party has taken 
a^ivantagc of the invalidity of the comrafl:, has 
found out fome formal, technical Obje£lion, and 



¥rfate^> In tonfeqaence^ ^to adhere to his eirgage*. 
'Inent, can it be contended that he has any right, ia 
]}oint of natural juftice, to retain the money that 
iie received for a purpofe which he reiufes to exe*. 
^ute ? By the prot^flion of the law he (hall not 
be placed in a fituation which he confiders lefs adi 
Vant-ageous^. than ii his engagement liad not beea 
made ; but fhall he be therefore enabled to put 
hirafelf in a better fituation, than ii there had been 
no engagcinentat all, by the amount of the money 
"which he wi(hes to retain ? He fhall not be in- 
j.ured ; but Ihall he therefore be allowed to defraud ? 
And as to any fupppfitious agreement of not re- 
claiming the principal^ it is an effential part of the 
f uppoGtion that the annuity will be duly paid ; it 
is blowing hot and cold to adopt one part of t^?. 
fuppofition and rejeS the other. If the grantee ol 
thQ annuity do^s not properly provide for its fe- 
cnrity, let the grantor avail himl'elf of pofitive law 
and avoid it; but let him not at the fame time 
retain the purchafe money, and withhold the an- 
fiuity : more efpecially let not the conduft of thfe 
jtnan who requires to be paid either the one or the 
Other, who only certat de damno vitando againS; 
the other, qui <:ertat de Incro captundo, be the ob- 
jeEl of reproach. I have not in the courfe of private 
praftice, had much opportunity of making obrer- 
Vationsupon this fubjeiSb; but the cafes which come 
before the. courts of juftice, much more frequently 
evince a difpofition in the- feller of the annuity, 
fraudulently to defeat his deliberate engagements, 
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"than in the ptircharer to Irarafs or opprcfs tTieTek 
ler. When it is fuppofed that the under value A 
xvhich thefe contrafts are obtained, is to throw all 
the favour on one Tide, "I cannot h6lp doubting 
the truth of the fa6>. The market vahie of moft 
coratnodities, and the real vahie, are fynonimou'S 
terms, according to the well known teftot Hndi- 
bras. It the purchafes were neceflarily attended 
ivith the great advantages fuppofed, the price would 
rife by the influx ot competitors, -until a'real level 
was upon the average attained. In annuities thfc 
inarket Value is not the cakulated value, merely. 
taking into the account the rates ot compound in^ 
tereft and infurance : kut the market value being 
fo much below the calculated value, feems to IbeW 
that the latter is not the real value, When every 
circumftance, particularly the dilpofition fo pre*- 
valent in the sellers of aniiuities, to chHtii they 
<an, is taken into confideratio n\ 

"Subfequent to the decifion of ShOve and Webb^ 
it was ruled by two oi the judges, who concurred in 
that decifion. Mr. Juftice Buller, and Mr. Jujtice 
Orofe, contrary to the opinion of Mr. JufticC 
All^uift, tl.at a JiCrcty for the payment of the an;». 
.iiuity, was not upon its being vacated for want of 
enrolment, liable to refund the confideration rao- 
jiey, although he had joined in figning a receipt 
for it. Stratton z;. Ruftall, 2 T. R. 366. From 
lome of the.expreflions ufed by the two learned 
judges, Mj\ Plow den infers, that this cafe cannot 
be reconciled with the former, but neither ot thole 



j^ige^AUimmts the,flighteft. opinion ih^i their fox-. 
XB^X decifion was incorrcft* They proceed wholly 
Upoa the charaftcr of the defendant as being a ra:re 
Curety for, the payment of. the annuity, and upon; 
his, not haying in faftreceived any o[ the money. 
iKhich he was required to refund.. Holding Ihat, 
be was not concluded by the ^B. of figning the re- 
ceipt, although that would have beeafirima facie . 
evidence againfl him«- This ground of decifion is^ 
perfeftly conGilent with the compelling. a .perfon 
to refund a fura ol money which, he hds aflually 
received for an engagement, that he has thought 
proper to vacate, notwithRanding his power to 
vacate it arifes from the negletl of the other par^. 

The obrfervations which have been iBadd ref- 
peftingiB©ncy paid upon the c^^ntrafts particu-' 
brly referred .tov can eafily be applied toother 
cafes dependa^- upon , the fame general priav 
Cifles.; 

GHAP. V. 

€^ Cafes in ^xvhich thfiaSionj^ mt tnMntainabte^ 

^ I SHALL' now advert to fdme cafes, in which 
'thea£lion lor money had and received,,is not maiii^ 
tainable. 



Section I, Mi/iell'amous Cafes* 

A forged bill was drawn upon Price, in ih^ 
name of Sutt07iy and Price fuppofing it to have^ 
been really drawn by Sutton, paid the amoiint ta 
Neale, a faijr endorfce^ Afterwards, upon th^ 
forgery being difcovered^ he fued lx>ra.return. At* 
ter the phintifF's counfcl had; been heard. Lord; 
Mansfield flopped the counfel for the defcndanti^ 
faying, it was one of thofe cafes which could ne-* 
ver be made plainer by argument ; it is an aflioa 
upon the cafe for money had, and received to the 
plaintiff's ufe, in which aftion the plaintiff cannotf 
recover the n^oney, unlcft it be againll confcienc© 
3n the defendant to retain it, and greai^ liberty i% 
always allowed in this fort of aftion ; but it can 
never bethought unconfcientious in the defendant 
to retain this mon«e)% when he has o»c€ received k 
upon a bill of exchange endorfed to him- upon a faiir 
and valuable confideration, which tee had bona fide 
paid without the leaft privity, or fufpicion of any 
forgery. Here was no fraud--r,no wrong. It was, 
incumberit on the plaintiff to be fati$fied that the 
bill upan him was in the drawer^s hand before he- 
accepted or paid it ;; but it was not incumbei^ up- 
on the defendant to inquire into it. His lordfhip. 
pointed out fome ckcuniilances bi' negleft * oh tke 
part of the plaintiff, by which the detendant. was. 
encouraged tp take the bill, arid faid, " It is amif- 
fortune which has happened without the defend- 
ant's fault or neglcQ/* If there was no negleft 
in the plaintiff, yet there is no reafan to throw o^* 



iftie Ior»-fn>in one innocent man ^o another iiino^ 
eent man : but m this cafe, if there was any fault 
Ct negligence in any one, it certainly was in the 
plaintiff, a^d not in the defendant. Price v. Neale» 
8 Bur. 1354^ 

A lottery office keeper brought an a£lion for 
ihe repetition ot what he had paid upon illegal in- 
furances. It was firft fuppofed that he had been 
the defendant in the caufe ; and much of the dlfcuf- 
.lion proceeded upon that ground, to ftiew the right 
<>f the perfon to recover, who bad been unwarilv 
induced to .pay his money for fuch in fu ranees, , 
^nd that that perfon was not implicated in the 
criminality of th^ contraft ; but when ft occur- 
red that the contrary was the: cafe, fo that the 
plair\tiff was. not only in pari deLcla^ but alfo flood 
in the light, and under the dcfcription of that fpc- 
cies ot infurer, from whom the flatute meant to 
proteft the imwary : the court were ot opinion 
that he could uot recover. Browning v, Morris, 
Cawp. 7.9<?^ 

A perfon borrowed money upon a refpondentia 
bond, which was void by pofitive ftatutes. The 
executors paid a fum of money in difcharge of the 
bond, and afterwards they brought an aftion to re- 
cover It back, but it was decided againft them; 
Lord Ke'nyon faid, that he thought the executors 
were bound, both in honour and confcience, to re- 
fund the money which had been advanced, though 
* the original contrafl: were contrary to a pofitive law ; 
for It was not a penalty, btft money, which the de. 
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iendaQts bad a^u«^I)« advanced ; and th^roifglfiall 
contrail wa$ not malupi^jnji^ but msklwn prehibi^^ 
(um.^ Though the fecurity on whkh. tHis^ nK)ney> 
was borrowed wa§ voi?l by th^ fl^tutp, he did not^^ 
know but that an a£lion for mon^y ha^d and receiv- . 
ed, might have been maintained to recover back the. 
money ; but the ground on which he went was, thatr 
there was no mifreprefentation^ nor any impioper 
conduft in the defendants, to extort the money from, 
the plaintiffs ; but the plaintiffs knowing the whole 
tranfaSion, an ^ the law, alfo, as they, were bound- 
to know*, vofuniarily paid it. There 'wa3 nothing 
contrary to confcience in the defendants receivings 
the money whiqh they had advanced ; the plain- 
tiffs, theretore, are not entitled^ either in law or 
in equity, to recover it back again. Munt t;..Stokefi. 
^T. R. 561. The executors, in the. preceding, 
cafe, appear to have paid rather lefs than the prin- 
cipal fum advanced ; but for^ what reafon, is not^ 
iftated, I cannot think that the refpondentia intereft^ 
or premium,, if paid, could have been reclaimed-. 
It was admitted, that it the money had been paidi 
by the borrower himfelf^ there would have becyi na^ 
light of aftion*^ ■ ' 

Many other Inftances might be addaced,, in, 

* This observ^ation <^i\ oply allude to that genei^.. know- 
ledge of tjie law, which tvery ma« is presumed to poasc^'; ^but 
an inference, deduced from such general knowledge, wbiild^ 
be contrary to the priiiciples adopted in an early part of the pife- 
scntEssay; and inrespeaof which, the direa autHprity of t^e 
jiobleand learned Judge, would outweigh the effea of an incjden 
t4 remark, not;.formin5 the basis of his judicial determination^ 
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llfONEY pXii>BY WAY OF, &C. gj 

%Tiich thwe would Be no right to reclaim monef 
That could not originally have been recovered .by 
legal procefs, bnt which was paid in purfuance^f 
a moral obi igatioti, or tor the payment of which 
there was feme real and probable fubjeS. Thi 
general principle, recognifed in all the author 
rities upon the fubjeft, caa eafily be applied to the? 
V^ariations ot particular cafef, 

- 

•Section IL Of Money paid by way qf Com^ 

promife. 

Here tt will be proper to refer to the payment 
^f money by way of compromife. ** From the 
jninciple that there is no ground of repetition, 
tvhen there is a real and probable caufe of pay- 
ment, it follows," (fays Pothier,) " that if for the 
-purjiofe of avoiding a conieft which has arifen, or 
•fe likely to arife IS^tween you and me, refpefting 
vhat you infift, though without foundation, to be 
due from me to you ; I pay you a part of the de* 
Inand by way of compromife, when in fafl: I owe 
iftothing, I have no right of repetition, becaufether^ 
%as a real fubjeft of payment in the preventing 
a law fuit. This rule only applies, if the compro- 
mife is unattended with any fraud which renders 
ft void; as if you had ufed any improper artificers 
to drjw me into it.'* He adds, " or if the compro- 
t^iife does not take place until after judgment in 
the lail refort, which is conclufive upon the matter 
|a difput^, and of which we are unapprifed." 

It is held, that a Jum of money Cannot be re- 






CHAP. Yl. 

Vn ike iJ^tS^ judicial proceciingf. 

V 

"POTHIER having dlfcuffed the effeft of a cdfls 
•^romife, as wa« thewn in the preceding chapter^ 
*gofes on to fay, *• If I cannot reclaim what 1 paid 
without its being due by way «f compromife, the 
reafon is' much morcftrong forprecluding me, when 
i have aftually been condemned to pay by a legal 
judgment; for the judgment in this cafe, forms a 
civil obligation. Propter atciloritatem reijudica* 
t(t repetitio ceJfat^—D. Mand, ^g. Pecunia 2«- 
debita per trrortm non ex caufa Judicati folutiz 
ejfe repetitionem jure condiBionis non ambigitur, 
^-^Cod. dexondtc, indeb, i. This, as a general 
Tule, is effentially necefTary to fupport the authori- 
ty of judicial proceedings, and contefts would be 
infinite, if a cafe once decided, could, in a coK 
lateral way^ be again brought into ^ontroverfy. 

l^he cale o! Mofes v. Macfcrlan^ 2 Bur. ioo5> 
IS of great utility, as it expounds with fo much ac- 
curacy and pcrfjpicuity, the general principles 
v,'hich regulate the aSion for money had aad re* 
cei ved ; but the immediate decifion of that cauCe, 
if not a deviation from the rule at prefent under 
confideration, is a very jirong exception to it* The 
payee of feveral promifibry notes, under 4OS. 



weft, cndorfed them over, for the purpofe of re- 
^overtng again ft the drawer. The endorfee agreed; 
that the payee ihotild not be liable to the payment 
of the money ; but afterwards fued bimas-endor- 
fer, in the court of Confcience, for the amount* 
The court ot Gonfcience rejeScd the evidence ot 
this agreement^ thinking they bad no power to 
j«idge ot it, and decreed the money, to be paid. U 
being. paid- accordingly, the payee brought his ac*. 
tioa in the court of King's Bench, for money had and 
jreceived, and: it was., ruled. th4t he. was entitled; 
io recover.. 

Lord Mansfield admitted it- to be moft cl^ar, . 
that the merits of a judgment coulj never be over- 
haled in an original fuit, either at law or in equity. 
He {aid, ** Till the judgment is fet afide or re-* 
verfed,.it is conclufive as to the fubjeft matter of 
it, to all intents, and purpofes.. But the ground of - 
this aflion is.confiftent with the judgment of the 
court of C6nfcience ;. it admits the commiflionerSv 
did right.. They decreed, upon the- endorfement 
of the notes by the plaintiff, which endorfementis . 
not now difputed.. The ground upon which this 
a£lion proceeds^ was. no defence againft that {en«. 
tfcnce :■ it is enough for us that the oommiffioners 
adjudged they had no cognizance of fuch colla- 
teral matter. Wd cannot corretl an error in .their 
procedings, and ought to fuppofe what is done by 
a final jurifdiftion, to be right ; - but we think the 
oommiffioners did right in retufing to go into fuch 
ccllatcrai matter ; otherwife, by way of defence^. 
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•gainjl a promiffory note for 30s. they 'might 
[ ifito agreenient& and tranfafdons of ^eat value ^ 
and if they decreed payment ofthe note, their jadg-^ 
ment might indirefliy conclude the balance of ar 
large account. The ground of this a£lion is noC 
that the judgment was wrong, but that, for a rea^^ 
fon which the now plaintiiF could not avail him^felf 
ot againft that judgment, the defendant ought not» 
in juftice, tokeep the money. And at Guildhall 
I declared, very particularly, that the merits of ^ 
fuejiion, determined by the eemnHflioiKrs, where 
they had jurifdiftion, never could be brought over 
again in any flxape whatfoever.^ ^ Money maybe 
recevered by a right and legal judgment, andy^ 
the iniquity o\ keeping that money, may be maiiL* 
feft, upon grounds which could not he ufed by 
way of defence againft the judgment. Suppofe ad 
cndorfec of a promiffory note» having received pay* 
ment from the drawer or maker of it» fues and 
recovers the fame money from the endorfer, who 
knew nothing of fuch payment* Suppofe a man 
recovers upon a policy,, from a fliip prefumed to be 
loft, which afterwards comes home ; or upon the 
life of a man prefumed to. be dead, who afterwards 
appears ; or upon a reprefentation ot a rifle deem- 
ed to be fair, which afterwards comes out to be 
grofsly fraudulent. 

**The.admi(non that an aftion might'unqueftion-. 
ably be brought upon the agreement, is a decifive 
anfwer to any obje£lion from the judgment ; for i4 



i»-tfte fame thing as to the force and validity oFthft 
jndgmerit, and it is juft equally afre£led by the ac« 
tion, whether the plaintiff, brings it upon tha 
equity of (lis cafe arifinjj out of the agreement,- 
that the defendant may refund the money he re-, 
ceived, or upon the agreement itfelf, that befidei 
refunding -the money, he may pay the coils and 
expences the plaintiff was put to." 

"S^ie prefent Cheif Juftice of the King's Bench, 
lias lately adverted to this opinion being received 
with confiderable diffatisfaflion by the profeflion • 
and it certainly is a propofition very difficult 
to maintain, " thai afum of money^ paid under the 
direB authority of a court of competent juris^ 
diSion^ may be reclaimed as unduly paid" That a 
perfon fliould be judicially compellable to pay a 
film o\ money; and as foon as he has paid it, 
(Kould be allowed to inftitute another fuit to reco- 
ver it back again. The inTcrior quality o( the 
court does not Teem to induce any fubftantial dif- 
ference ; and the fame rule which could be applied 
to this fmall fum of money, recovered in the court 
of CoJifcience, muft be equally applicable to a 
recovery of the largeft demand in any of the courts 
of Weftminfter, 

It is faid, to be fufficient that the commiffioners 
adjudged they had no cognizance offuch collateral 
mititer ; but if they had fuch cognizance, and the mat- 
ter could be proper ground of defence, their erro- 
oieous opinion to the contrary, could not convert 



that ground of defence into a fubflantiw ciitift e^ 

a£lion to defeat the judgment upon the immedtw 

ate claim before thenu. The opinion tkat they di<t 

tight, is alfo very queffionable; for if there is an^ 

legal defence to the fiippo.fed caufe of a£lion, that 

diei'cnce muft be equally: available in one court aSi 

another : and tho»gbr the^ powen of a court ol^ 

Confcience only extends to debts under 40s. ; if^ 

any circumftances arc material to. (hew. that fuclu 

debt under ^o^. is not due> although thefe circunat«-^ 

ftances relate to transaftions of the grcatcft- value>. 

they ought to be fully conCdered.. The difcuffioiii 

of theradoes not import a, right of deciding matterSv 

iiot within the jurildiftion ;, it is merely an exami*. 

nation of evidence relating to the demand which ift; 

regularly before them^ and: there can be no pre* 

tence for contending- that an endorfee pf a promir^ 

ibry note can maintain an- a£lion againfl: the en* 

dorfcr, for whofe ufe, and on whofc accountti. 

and as whofe agent he has received it, with the cx-^ 

prefs engagement that theendorfcr fhpuld. not hf^ 

molelled thereon« 

In the feveral cafesr fuppofed by the illultWouft 
judge, there wouW be iniquity in keeping the ido-k 
iiey ; but I do not think there could be any grouad< 
lor maintaining an aftioa for money had and receiv-i^ 
ed. Indeed any reference to them is only proving 
idem per idem. The fuppofition, that a man who. 
Las recovered money, by a regular judgment, caa< 
be compelled in this way to refund on account of a* 
naatter of defence aiterwards difcovered, 13 contraiy 



•te> ill pm&ical experience ; and it would be very 
difficult to Jraw the line which ihould fettle what 
Wiis a final adjudication. 

As to the jurifdiflion of courts of equity in giv* 
Sng relief again ft judgments at law, it is a regular 
Icnown proceeding : though it is not formally an 
afppeal, it is a correftive power attended with the fame 
^flfefts ; and being a fpecial jurifdiftion, eflcntially 
different from that peifefled by courts of law, ought 
"Hot to be drawn into confcquences foreign to the 
iobje&s ef its inftitutioh. 

It may be difficult fatisfaflorily to diftinguilh 
the right of bringing an aSion on the agreement, 
.end an a£lion for money had and received ; but the 
former attached immediately upon the inftitution of 
the fuit ; the money paid would be evidence 
to (hew tlie amount of damages upon violation 
of the agreement. There may be fevcral 
inftances in which a fuit may be brought contrary 
to an agreement, and yet the agreement be no de- 
fence in the fuit ; as if there is a covenant 
not to fue within a given time ; if there are two 
'*>bHgors, and there is a covenant not to fue one of 
them ; if there is a covenant not tb fue generally 
it.mav'be ufed as a relcafe to defeaV the aftion ; 
but having another power and efficacy, as an 
agreement, I do not think that a recovery in the 
aftion would be a bar to an original fuit, direftly 
founded upon the violation of the agreement. 
Whether th^ fctiing up fuch an agreement may be ' 



6$ ON TXaiFFECTOf 

allowed to flicw that money recovered ufl(tef % 
rcgttlar judgment was unduly paid, and direflljr 
l'ubjc61 to repetition, is a .very different quefl.ion% 
Whether. the one mode.of proceeding or the other 
may be more beneficial to a defendant, is a quef- 
tion not of fufficient magnitude to permit the fub-.. 
verfion of a fundamental rule of law to depend up-« 
.on the cxpofition of it*. 

A recent determination of the King's Bench, 
goes, a great way to dejlroy the authority of Mofes 
and Macferlan, and certainly is a ftronger inftance 
of the right of repetition, being precluded in ref- 
peft of money paid under a judicial proceeding. 
Hampton brought an aSion againft Marriott, lor 
goods which had been before paid for, and a re- 
ceipt given ; but Marriott not being able to find 
the receipt at that time, and having no other proof 
of the payment, he could not defend the a6lion» 
but was obliged to fubmit, and pay the money 
again. He afterwards found the receipt, and 
^brought an aftion to be repaid the money fo wrong- 
fully obtained, but was not allowed to recover. 
Mofes and Macferlan was cited in his favour, as 
was a fubfcquent cafe, not reported, of Livefey 

* At the time of making the above observations, I was not 
avrare cf a simUar course of argument having been taken bj 
Lord Chief Justice Eyre, in the case of Philips v. Hunter, 2 
H. B. 402. His opinion upon that particular ca«e was contrary 
to that cf ail the other judges cf England, b« the grounds of 
decision, upon which the other judges proceeded, were pcrfeft- 
i/coUateral to the subjcA of our present enquiry. 



•n^^ider, tvhetc a fimilar aftion was held to be 
^maintainable. LordKenyon faid he was afraid of fucfe 
ia precedent : it the aftion could be maintained he 
^new not what caufe of aflion could ever be at 
reft. After a recovery by procefs of law, there 
"inuft be an end of litigation, otherwifc there could 
be no fecurity for any one. It often happens thar. 
new trials are applied for on the ground of evi- 
dence f lappofed to have b^en difcov^red afcer thfe 
trial, and they are as often retufed, but this goes 
much further ; aad Mr.- Jufticfc Lawrence faid, 
that if the cafe cited be law, it goes the length of. 
eftabliflliri^^ this, that every fpecies of eviclence 
which was omitted by accident to be brought for- 
ward at the trial, may ftill be ol avail in a new 
a6lion, to overhale the former judgment, which i« 
too prepollerous to be ftated. 7 T. R. 269* 

•In a former cafe, aft ertddrfte of a prdmiltory 
tiote had obtained interlocutory judgment ; and a 
fum of money was therefore paid under a compro- 
mife. It afterwards appeared, that the plaintiff 
had taken the note, knowing that it was given up- 
on an illegal confideration, and an aftion was 
brought, reclaiming the money paid. And an ob- 
jeftion being made that this aftion was, in effeft^ 
to put the fame fiim in litigation a fecond time ; 
Lord Kenyon over-ruled it on the ground that thfe 
money had been paid under a Compromife, antl 
not uVider the judgment oi a court. The cafe was 
brought before the court of King's Bench on a 
queftion of evidence, but no difcufiion took place 



-thereas to the rigbt of aftion. CoSden v. ^enSk 
•^ickj^T. R. 431. 

It has been ftated in the preceding chapter, thflSl 
■money, paid under a compromife, is not fubje£k t& 
repetition ; but the cafe lall cited, may furnifli an 
■exception on the ground oi fraud. 

'CHAP. VII. 

« 

^y'what Perfons the A3ion may he fnairftained^ 

WITH refpeft to the perfons by whom thie ac- 
tion may be maintained ; if my faftor pays a fum 
of money -on my behalf, erroneoufly fuppofingit 
to be due, the right ol repetition belongs not to 
'^im but to me. If a perfon paid his own money 
-in my name, and on my behall, he was allowed by 
the Roman law, to fue immediately for the repe- 
»tion, if the money was not due, without having 
recourfe to the circuity of fuing mc, and leaving 
me to fue the party who had received it, with 
which determination I conceive the law "ot Eng- 
land would coincide ; and this right of repetitioii 
is ftUl more evident if I difavow the payment; -far 
.otherwiiehe would he wholly dellitute of redreft, 
not having any claim againll me. But it is com- 
^petentto me to fue. in my own name, formone^r 
paid on my behalf, though without my authority. 
Such was the cafe ef Ancher a^id the Bank of £n^- 



MAY BE MAINTAINED^ f ( 

Iftnd; Doug. 637* The drawer 6t a bill was al- 
lowed to recover the >in9i>ey which a . f dead bad-' 
paid for his honor, and tor which the drawer, 
under the- circumftances. ot tte cafe, was. not 
liable. 

In a cafe where a brewer*s clerk h2id paid hi$\ 
naafter's money in illegal lottery infiirances, the 
ni after was allowed to recover it back. Lord 
^ansneld (being then of an. opinion v/hich he ai-. 
terwards changed, that nothing could be recovered * 
back by the pcrfon . who. had him felf paid money 
upon fuch inCurances) fald, he thought, that the 
plaintiflPdidnotfue as ftanding in the place of his., 
eierk, for the money and notes, which his clerk . 
.paid to the defendant, were the identical mo- 
ney and' notes of the plaintiff. ** Where- mo-. 
ney or note^ are paid bona Jide^ and upon a va- 
Ifiable confideration, they never fliall be brought 
l^ack by.the true owner; but where they comfe 
i8Sifl/<2^<i<?to aperfon's hands, they are in the na- 
ture of fpecific property ; and if their identity can 
be traced and afcertained, the party has a right to 
recover. . It is of public benefit and example, that 
he fliould ;- butotherwife if they cannot be fol- 
.jbwedand identified, becaufe there it might be in-, 
.convenient, and: open a door to fraud. Hepe the 
, plaintiff fues for his identical property, which ha& 
epme to the hands of the' defendants iniquitouft)r 
wSM^d illegally, in Jbx^^ch oi the a£l of j^arliament^ 



CHAP. VUL 

Againji what P^rfons the ABion may bcmaintainecT^ 

AS to the perfons againft whom the aSion may 
be brought, there is fome difierence between th^ 
civil law and the decifions of the Englifh. courts^ 
upon the point ot aperfon being individually liablQ- 
to refund what he may hare received as agent io^ 
another. According to both fyftems of jurifpru- 
dence, the principal is -liable for what has been, 
paid to his agent on his behalf, and by his autho-» 
rity. 3ut in the civil law the agent was not liar 
ble if the principal ratified the payment,, even if 
the agent derived an advantage from it ; as by be- 
ing difcharged Irom bringing it into account. Si 
'frocuratQriJalJo indebitumjolutumjiti ita demum 
a procuratori repeti non proUjifi dominus ratuiji 
' habutrit ^ Jtdipjt dominus tenetur. Dig, de condic. 
cauja, &c. 14. Hisjolispecuniacondicitur^quibul 
quoquomodo fpluta ejl non quibus frojicit y de con^* 
die. indeb, 49. 

In the cafe of Jacob v. Allen, 1 Salk. 27, a per- 
foa received money as attorney, tor an adminiftra- 
tor, and paid it over to him. The adminiftration 
being repealed, an aflion was brought iagainft th« 
^attorney, by the executor ; and it was-objefted tha* 
the defendant aSing only as attorney for. him that 
was in fa£t adminiftrator, it was the receipt of ih» 
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•«^firiftralOF, and not of the defendant ; but Lord 
^lief Ju&ice Trevor, before whom the caiife was 
tried, difallowed the objeftion, for the adminiftra. 
tion was merely void, and confequently the admt- 
jiiftrator could give no authority ; and fo the atior* 
liey afted without authority, and then there was 
Bothing to hinder the railing an implied coniraS. 
But Lord Chief Juftice Holt, in the fubfequent 
cafe of Pond v. Underwood, 2 Lord Raymond, 
1210, made a contrary decifion ; for though 
all a£ls done by an adminiflrator where there is a 
will, are void, it was hard to make the defendant 
liable, having paid the money over to the admini- 
•ftrator before he knew of the will. 

Where ^Jl aflion was b.r&ught againft a perfon 
* 10 refund a lum of money, which had been paid 
to him as receiver for Lady Windfor, and for 
which a receipt was taken as paid' for the ufe of 
I-ady Windfor, Mr. Baron Perrot, before whom 
the caufe was tried, was of opinion, that the ac- 
tion did not lie ; that nothing could be more abfurd 
than to make the coIlePtor or receiver of another 
perfon, liable to an aftion for every payment that 
was voluntarily made to him, and to leave him to 
be defended or deferted by his principal, as fuch 
principal fhould think fit : that if the a61ion lay in 
this cafe, it would He againft every attorney, who 
by his client's direftion, ihould demand and receive 
inoney as due to his client, which the fuppoft*d 
debtor might voluntarily pay, and afterwards think; 
V ^t to diipute. He thought that if the money ha^ 
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been paid over to Lady Windfor, th« plaiiitifl^ 
Blight eafily prove it ; and if -it was not paid overt 
yet the payment to her receiver was paynsent tou 
her; and therefore - the a£lion. might be broughtr 
againft her. He referred to an aftion broughl. 
againftMr. Kynafton's colle6lor, to recover back 
a fum paid for tithes, wherein Lord Chief Juftice 
Lee nonfuitedthe plaintiff upon the principle that 
the right to an inheritance ftiould not he tried in . 
an aftion far money had and received againft the - 
colle£l:or. But> whether the money bad, or had; 
not been paid over to hh principal, that could not? 
be the ground of Lord Chief Juftico Lee*s opi-. 
nion, being merely a matter in- the knowledge of: 
the principal and receiver, and to make the a6k ion; 
maintainable or not, juft' as the faft fhould appear - 
on the trial, would make this kindof aftion a trap* 
,for the pfaintilF. The cafe being brought before- 
the court of King's Bench, they were of opinion^ 
that the aflion ought to have been brought again ftj 
Lady Windfor, and not againft her agent ; that» 
the a3ion for money had and received, was a libe-. 
ral action, founded upon large* principles of equity^, 
where the defendant cannot confcientioufly holdr 
the money. The defence is any equity that will*: 
rebut the aflion. This money was paid to the 
known agent of Lady W. He was liable to her. 
for it, whether he had a£lually paid it over to her, 
or not, he received it for her; and Lord Mans-, 
field exprefTed adiffent to the cafe of Jacob v Allen^. 
and his approbation of Pond v. Underwood, H^- 



tai3 he kept'clt^T of all piytnerits to third perfons, 
Imt whertit w toa known agent, in which cafe the 
'«6Hon ought to be bpought againft the principal, 
(unlefs in fpecial cafes, as Tinder nioti<:e or mala 
jfWtf.) 4 Bur. J 984. 

In a fubfqqucnt cafe, a fum 61 money was paid 
to the defendant as agent for the parties interelled 
xzndejr a polic^y of infurances who on the fame 
iday, paffed it . in account to his principals, and 
gave them credit for it agaift a larger fum,. in 
^hich they were indebted to him. On a fubfie- 
quent day, the underwriter gave the defendant no- 
tice that it was a foul Ipfs. The defendant had 
then accepted no frefh bills, advanced no fum of 
*noney, nor given any frefh credit to. his princi- 
pals. On the trial the queftion Was confidered to 
be whether having placed this raonev to the ac- 
-count of the principals, was equivalent to a pay* 
^entoVer? And Lord Mansfield, in reporting the 
-^vidence laid, that in general the principle of law 
is clear, that if money be xnifpaid to an agent ex- 
'prcfsly for the ufe of his principal, and the agent 
has paid it over, he is not liable in an aftion by the 
■perfon who tnifpaid it, becaufe it is jufl that one 
man ftiould net be a lofer by fhc npiilake of ano- 
ther, and the perfon wKo made the mifiake, is not 
without redrefs, but has his remedy over againft 
the principal. On the other hand, it isjuftthat 
as the agent ought not to lofe, he fhould not be a 
gainer by the miftake ; and therefore, ii -after the 
'-payment fo made to him, and before he has paid 
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the ^oney over to his principal, the perfort' edfi 
reth the miftake, the agent cannot afterwards pay 
it over to his principal, without making himfelf 
liable, to the real owner for the amount ; but the 
prefent cafe turns upon this, that the agent wa« 
precilely in the fame fituation at the time the mif-* 
take was difcovered as before ; and in confcicnce 
the defendant is not entitled to retain the moneVk 
After argument by counfel, his lordfhip in ad- 
dition, obferved, that the defendant had trufted 
his principals, and given them credit. He traf* 
ficked to the country, where they lived, and hacL 
had agents there, who knew how to get the money 
back. The plaintiff is a ftranger to them, and ne* 
ver heard of their names. {[This cannot be lite- 
rally true; for then the defendant \N^ould have 
been, to all intents and purpofes, fo far as related 
to the plaintiff's claim, not an agent, but a princi- 
paK] Is it confcientious then (he faid) that th$ 
defendant (hould keep the nloney which he has got 
by their mifreprefentation, and Ihouldfay, though 
there is no alteration in my account with my prin* 
cipal, this is a hit. I have got the money, and I 
will keep it ? If there had been any new credit 
given, it would have been proper to have left it 
to the jury to fay, whether arty prejudice had hap- 
pened tb the defendant by means of this payment : 
b it here no prejudice at all is proved, and none is 
to be inferred* Under thefe circumffances, the 
defendant has no defence in point 'ol law, and ifi 
poini of equity and confcienc^y he ought not to 
retain the money in queftion, A new trial was 
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iKTCOrdinglj granted. Buller v* Harriron, Cowp} 

* The following obfervations have occurrci to 
the writer of the prefcnt cflay, as applicable to the 
jprecedipg cafe. It is admitied^ that no Fraud of 
mifconduft was imputable to tlie detendant ; and 
ft is clear, that between two innocent perfons, a 
court ol equily, or a court of law, intheequitab'e 
aQion for money had and received, fiiould flar.d 
neuter. Suppofing the plaintiff had, under the 
fame miftake, paid the money to the holder of a 
bill of exchange, or by fpecial direclion, to any 
creditor of the infured, or had made the lofs the 
ground of a promife to a tbird perfon ; or even if 
Tuch promife or payment had been made to the a- 
^ent himfelt in his charafter of a creditor; in any 
*bf rh'el^ cafes tlie plaintiff would- be bound. The 
cafe would certainly be the fame if the agent had 
b&najidt paid it to his principal,' and had immedi- 
ately received it again. . And. the prefent cafe ap- 
pears only to differ from that in »circumftance and 
^the want of circuity, and, not in fubftance and ef- 
f c6l. It is to avoid circuity that a retainer is deeriK 
cd equivalent to a payment. The argument urged 
by'the' defendant's counfel that the agent would 
.'be lulled into fecurity, is apparently fupported by 
rthe principles of realon and juftice ; for no fnau 
who had lawfully received a fura of money on fce- 
-halE ot his debtor, would inftitute a procefs, or 
have recourfe to any other meafure, for the reco- 
very of Ris debt, wheh a decifive anfwer could be* 

Ev. N 



5ft jiOAiNslT What PEksol^ 



iven by fetting off the money which he had'ft* 
ceived. According to the rales of the civil lavsr, 
which appear to be loiinded in natural equity, 
vhenever a perfon %vho is creditor ol ariothcr for a 
given film, becomes his debtor to the fame amount 
ft in another fam, capable oi being brought 
*into compenfatioh, the compenfation takes place^ 
«ind the refpeftive debts are extinguiflied fo far sis 
they concur, by the mere force ot the law of com^ 
penfation. In the Englifli law, *a defendant is not 
bound to avail himfelf ot'theAatutesof fet off, and 
jnay pay the debt which he owes, and maintain 
an a£l4on tor the mutual demand; but as eVery 
man would in general confider an indifputabl^ 
right ot fet off, as equivalent to an aftuaJ pay- 
ment, this technical diftinftion does notfeem-t^ 
affeft the general principle, as it is founded in fub- 
ftautialjuftice. 

it is obfcrvable, that in iHe tivil lat\r tWe wat 
aio diftinftion founded upon the c ire umftance of a 
payment over; rthe payment was confidered as 
iiiade to the principal, smd the agent only regard- 
ed as an inflrumentot'tranfinitting it. 

An aftion Vvaslieldto bemaintainAleagainft an 
auftioneer for a depofit ; the Tale being objefted 
to upon fufficient grounds by the purchafer, as the 
tnoney did not appear to have been paid over hf 
him to his principal ; but even if it had, as the ofci 
jeftion was made before it either had, or ought to 
have been paid over> he was held to tc a ftak» 
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Ijolder, a mere depofitary^ of the money, wIioT 
ought not to have parted with it till fuch time ai 
the fale fhould be finiflied and completed; andf 
xtflvpuld appear in the event to whom it nropcrly 
belonged. Borough v. Skinner. 5 Bur. 2639. 

In a very late cafe the broker, on a policy or 
infurance, received the money from.the underwri^ 
fei^, and refufed to pay it over to the afTured, aU 
1 edging, that the voyage was illegal; and as hb^ 
wa5? a, ftake. holder, the plaintiiFs right was not 
greater again ft him. th^n again ft the underwriter?, 
and he muft fland in thte. f^me fituatroa as* if hb 
fed immediately fued them. Mr. Jaftfce BuHcr 
faid, <* is the m^n who has paid over money to" 
toother's ufe, to difpute the legality of the origf- 
ftafconftderation? Having once waved the ille^aR* 
ty, the money can never come into his hand^j again. 
€Jan the defendant, then, in confcience, keep the 
money fo paid ? For what purpofe fhould he re- 
tain it? To whom is he to pay it over ?' Who i& 
entitled to it, but the» plaintiff?" To which Lord 
Chief Juftice Eyre ailed,** The defendant is not- 
like a ftake holder. The queftionis, whether a man 
who has received nwney to another's ufe on an 
illegal contraft, can be allowed to retain it, and. 
that not even at the defire of thofe who paid it ta, 
him 1^ I think not.'' Bos. and Pul. 3. 

If a perfon receives in my name, and on my be- 
half, a lum of money, which the party paying it. 
fopfKifeVdo? frosa^him,. tome, the payin^nt caa,* 
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cot be deemed to have been made to me, vnlefi 2 
cither gave a fpecial authority tor receiving it, 09 
ratify and affent to the payment, as being made 
on my account. I£ I difavow it, the action can- 
not be fuftained againft me, but only againft 
the perfon to whom the paynieat was aftually 
made, 

Pothier fays> that this rule applies even whe* 

the perfon to whom the money is paid^ has a gc* 

neral procuration ; for fuch procuration imports 

an authority to receive what is due, but not to 

receive what is not due ; therefore, il he receives 

■what is not due, or more than, is due, I may difa-» 

vow the payment^ and the aftion can only • be 

'brought againft the receiver, I conceive that this 

.obfervation can only be affentcd to with fome q^i^ 

lification, for a receiver o\ rents, a clerk in a count* 

ing houfe, and other perfons ot fimilar charaflers, 

might be deemed to receive any fums o! mon^y 

paid to them as fuch, by virtue of a fulficient ^a- 

thority from their principals* 
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CHAP. IX. 

Of the Damages* 

THE fame liberality which governs the natute 
' t)t this aftion will alfo regulate the amount of the 



« 

dftmage« t& be recovered. Thus when an aftidn 
was brought againft aperfon who had received 3^. 
fum of money for another, it was held, that he 
might retain ai proper compenfation for his trouble- 
in receiving it, Lori Mansfield faid, ** The plaint 
tiff can recover no more than he is in conifcience 
and equity entitled to, which can be no more than 
.what remains after deducing all juft allowances, 
which the defendant has a right to retain out of the 
very fum demanded. This is not in the nature of 
a crofs demand, or mutual demand, or mutual 
debt, it is a charge which makes the fiim of mo- 
ney received for the plaintiff's ufe, fo much lefs, 
A Bur* ^^3i' 

In th^ caCeof Dutch v. Warren, a fum was paid 
for the transfer of ftock, and the ftock not being 
transtcrred, the plaintiff was only allowed to reco- 
ver the value of the ftock, which was tefs than 
the money paid. It, as Lord Mansfield faid in 
Mofes w. Macferlan, the ftocks had been confix 
derably higher, the damages could only have been 
given for the money paid. No redrefs can be had 
in this form of aSion for confequential damages 
arifing from the non. performance of an agree- 
ment. And it has been very lately determined, 
that in an aftion for money had and received, the 
plaintiff can recover nothing but the net fum re- 
ceived without intereft. Walker t/. Conftable, i B, 
p. 306. 

It feems however difficult to reconcile thefc two 



dfecifions, moreefpeciallythe laft, tothepnnciplN^ 
of general reafoning- Where one party, by hia^ 
refufal to complete a contract, gives' the other ^ 
^ght to treat the contraft as nullity ; why fliouli. 
that right, which is allowed in its nature, be re<^ 
|lri£^ed in jts extent ? 

And though a recovery of incidental damages 
lor the non-performance of a contraft, would be* 
rjcpugnant to the nature of an. aftion. founded up-^ 
on the difaffirmance of-fuch contraft, it is by na. 
means a heceffary confequence of that piinciple, 
that damages fhould not be allowed in refpeft of. 
the interefl; of the money improperly detained ; and, 
this obfervati^n, in refpeft of the aftion, as it it 
brought for reftitution of money unduly paid, anA* 
which is. founded upot>, a legal fiftion, will be. 
more forcible where the allegation, which is com*, 
monly torna?l„ is literally true ; when mpney ii, 
aftually received by one man^for the ufe of ano- 
ther, and inftead of being paid over, is placed at 
intereft, or employed in bufinefs : but if there is a, 
technical rule which governs the aftion in general^ 
it would he incorreft to difpenfe with, the. applica*^^ 
tion of it in particular cafes. 

Suppofing it fhould appear upon re-confide- 
ration, that the role is merely founded upon prac*^ 
lice, and not fupporfed by principle, it may be im- 
portant to attend to the obfervation of Lord Manf- 
field, intbe cafe of Robinfon and Bland, as re~. 
ported in i Bi. 256, that where an error has beea^ 
cftdblilhed, and has taken pv>t, upojx wWcb apy 



^HiTe of property depends, it.ought to be adhered 
^o by the judges, till tbe l|giQature thinks proper 
'to alter it» left the new determinatipn ihould have 
"a retrbTpefl, and fiiake many quelUons already feto 
^led ; but the reforming erroneous points ol prac« 
tice, can have no fuch bid confequences, aa,d 
therefor^ they may be altered at pleafure, whea 
tbund to be abfurd or inconvenient* 
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tNTRO DVCTIO N. 

llN offering a fumitiary view ot the law ton^ 
ternihg infurances, no plan can in general be raord 

'beneficial than to ioUow the guidance of Mr. Park^ 
*rhe dillin&nefs of his arrangement^ the accuracy 

*of his ftatement^ and the juftnefs of his conclufi- 
ons, have procured to his treatife a itieritQd cele- 
brity, and concur in recominending it to the at* 

*tentive perulal of all who are defirous of attaining 
a comprehenfive knowledge of the fubjeft, and of 
examining the very admirabje feries of reafoningi 
by which, in ithe courfe of a few years, this brancn 
of jurifprudence has bfeen raifed from a chaos of 
unconneftcd decifions, to a fyftem of the moft ap- 

> "proved juflice and regularity. The obj>8: of the 
following pages is principally to exhibit the con- 
clufions which form the exiiling law, and the 
principles with which they are conae£led» without 
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entering into a minute examination of the catdi 
«nd fflrguroents by which thofe conclufions b;f% 
-bcenvjudiciaily eftabliflied. 

]6y the term infarance, marine infuratices will 
lie gcnerallyimpUod, and any obfervatiotts which 
^particularly 2l{>plylo th^e oT a different i^ure, 
"Vill be ilatcd feparately. 

That principle of integrity and good iatd^ 

Vhich is^tKe balis oT eirefy contraft, and wHich Is 

iifually implied in every general obfervation, is pe- 

cu}i«rly a leading feature in the law of infurance» 

mndiny violation of it is taial to the interefts of thofe 

in whomlt*is deteSed. The perforis oh whofe-bc* 

half infurarrtres are made, are alfo fubjeft to faveral 

fcohditions, v^rf neceffary to be eftablilhed tor the 

general purpofcs of certahity and regularity, biit 

bf which an advantage is fometimes taken by the 

* infiirer, in a hianner that indicates the difpofition 

©i defeating their obligafion by every nicety of le» 

gal objeftioh. Some modern inftances of this coa- 

duft, hkve been animadverted upon in cojufts of 

jullice with jufl feverity* 

CHAP. I. 

On ike nature and requijites of a Policy of Infu» 

rahce. 

THE particular neceflSty that an infurance f fiib- 
je£l to certain exceptionsj (hall be upon a real iV 
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HMefiv will befpectfied in its proper place: atpre*^ 
fioit it may be premiLed • that the fubje£l binder difi 
oaiEon, is a cootra6ioi'.indemDity: for an aftaal loft 
ia.'confid6rauon of- a itipulated premium. Tli^ 
contract Jbeing-^uaiyecfally, though perhaps .not ne^ 
«eBraril>:.in writing, is fubjeft. to the general rules 
qElaw/refpeSliog wflttea contra^s.. In the app1i<« 
cation ot tbefe rules.itihas beeix* held^ 'th^t nq alte, 
c^Qa can l?e nxad# ip>a policy after it is effefted^ 
Tfaei^tintioaotthe parties mi|ft.be calleS»d from 
fch^ iaftrument itfeiJv and . not fi^Jm-any. converfa^ 
tipns refpeciing it. \^here a iRiftakei3t manifeft. 
ati4 appaKenI, h ^jnay. be reQtfi,€d.».by.theJntei!pc^ 
;fa.ion of a court of equity,, but that,™ftake muft? 
l|e render^ eyi(ient,iath^^fi5ongeft««nd moft urv 
XnTpicious manner, every prefumption being ia^^ 
i^vour ot the reaLintentior^ being properly expref- 
|C?d. — ^Vid. Henkl« t;.. R, E. Afs. i. yez.^gij.-r*.^ 
J{dotteu^,:v^i.ojid. Afs. .iA|,k. 545, 

The general ' right of * entering into, any legal. i 
<:pntra£l reflrained by a ftatute which fee ures t-o 
thtJtwo companies of the London Aflaranceand: 
md RoyarBxchangeAflurance, theexclufive right 
el infuring by » common fund, and ail' other in- 
forances in co-partner fhip are declared to be void* 
and all fums* under written thereon, are to be tor- 
{^ited, half to the king, and half to. the informer. 
—6 Geo. I. c. iH. A fum of money was paid to 
govevnrnent for the benefit of this monopoly, the 
profclTed purpofe of which was the Ability ofih^e: 
fecuritjj* . * - 
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Ail the decifiofl^ upon the cofiJhti6lioti' 
Ibtute, 34© of very modern date; The point^i 
ivhichthey have- eftabliflied are, that where a pattw 
fierfliip is entered into in contravention of the pro- 
hibition that it contains, one ci the)>artners has no 
claim upon the other for a proportion of the loifes 
which he had paid. — Mitchell v< Cockburn,^ 
t- H*. B. 379^ Where three perfons were en^ 
gaged as partners,, and the policies were in the 
name of one of them, and another together with 
n partner of his own (to. which partnerfliip there it 
iio legal objeftion) were the brokers, the afligneet 
x>f the perfon whofe name was ujpd, where not al^ 
lowed to recover from the brokers the premiumi 
•received. — -Booth i/. Hodgfon^ $ T. ft, 405. It 
"had, previoufly to thefe cales^ been held by LorA 
Kenyon at nifi prms^ that an underwriter, wh^ 

*had paid a lofs, could not recover from a hroket 
the money which the broker hJ^.d received froiii 
another perfon, who had agreed to take half the 
plaintiff^s ri(k, his lordfhip faying^ that a party- 
could not appeal to a court of j uftice to cniorce 9, 
contraftj founded in a breach of the law. Sullivan 
V. Greaves, Park„ 8, But it has been fince ru- 
led by the court of Common Pleas, that a broker 
to whoBd the underwriter had paid the lofs on an 
illegal policy, could not refift paying it over to 

. the aflfured, and they even refufed to grant a rule 
to (hew caufe why there flxould not be a new trial. 

, Mr. Juftice Buller faid, "Is the man who has 
paid over money to another's ufe, to difpute tbQ 






YcfpHitf of ihe original conlideration ? Having^ 

©nee waved the illegality, the money can. never 

come back to his hands again. Can the defepd^ 

ant then, in confcience, keep the money fo paid? 

For what purpofe (hould h^ retain it ? To whom 

is he to pay it over ? Who is entitled to it, but th^ 

plaintiff?" Lord Cjuci Jufiice Eyre laid, "The 

quefiion is, whether he who has received money 

Jo another's ufe on an illegal: contra£l, can be ^1* 

lowed to retain it, and that not even at the deCre 

of thofe who paid it to him? I think he cannot/* 

Tennant v. Clliot, Bos. 3. This decilion ccr*' 

Mainly cannot, in principle, be reconciled with 

'that before Lord |Cenyon ; and it cannot require 

IPQUcb argument to (hew that it is more confonant 

to the fubflantial principles of juO ice, and fo con* 

nefled with them, that nothing but the moll authoric 

tative provifions of the law, £hould be fulHcient to 

.induce an appofite conclufion. The perfon who 

is inter^fied in contefting the legality o! a contrail:, 

waves the exception, and tranfmits the money 

which he has engaged to pay, and which he was 

under an honorary obligation to pay, by the hands 

o\ a third perfon, as he might have tranfmirted a 

mere donation ; and the queition is, whether a 

man, who is only the inftrument ot fucbtranfmif- 

fion, ijiall be allowed to intercept luch money in 

courfe, and appropriate ittohimfelf? The ftate- 

ment of fuch a queftion would feem fuflicient to 

decide it. Even the cafe of Booth and Horlgfon, 

{ipeois xq be in fopie degree founded upon difputa^ 
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bitf reafoning. There were, in that cafe, in tratlr^ 
tbree contrafts, or fets ot contrafts^: ift. Thi^ 
gartnerfliip for infurance, which was cpnfeflcdiy 
iHegal. zA. The contrafis of infurance which,: 
as between the. plaintiff^ the infurer, .and the aC* 
furcd, were hegal and obligatory, and in refpeft of: 
which, there was no difpute ; and 3d; Thecontraft 
ot fervice or commifFion between thp infurer andL 
the broker. When the broker, in purfuance o^» 
the laft ot" thefe three contrafis, bad received mo*. 

m * 

rey for the^ufe of the infurer upon the fecond, it 
would have been verjt iniquitous to have retsdncd,- 
that money upon the allegation, that the infurer 
bad entered- into the firft contraft; refpefting the 
fubjcft matter with his partners, and which coulA 
not be enforced as between themfelves, the infupr 
cr would fingly haye been liable to every lofs, ani 
would fingly have had a right of aftion again A the in^ " 
fured, for the premiums. No contribution couli 
have been claimed on either fide ; then the broker 
muft either retain the money himfelf, orhemuft pay 
it to the infurer, whofe name was ufed, er to the 
infurer and his partners jointly. Againft the firft, 
there ftiould be every leaning and prefumption, as., 
much as in the cafe laft difcufifed-; and this, whe- 
ther there was a broker merely engaged as fuch, 
or two brokers in co-partncrfhip ; bneofwhomi 
was a member of the illegal partnerfiiip of infur- 
ance. The legal prohibition feems' to attach upon 
the third cafe, leavingthe fecond, in which the be* 
liefit would accrue to the par^y who hadfubje3^ 
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lilmrelf to all the legal claims of the feveral perfonl 
^iflured. Thefe fuggeftlons, however, are by no 
means oiFered with the fame degree of confidence 
as the objefltion to the broker being permitted to 
retain from one partner, what he had aftually re* 
ceived in execution oi tlie engagement of tha 
tother. 

Where fe^ral perfonsnlutually agreed to infure 
the veffels of each other, and thefe was a claufe, 
tliat in cafe any o[ them (hould become infolvent, 
the others Ihould be anfwerable for his propor- 
tion; this mutual fecurity was held to conftitute 
^ partnerfhip, and confequently to bring the agree* 
ment within the reach of the prohibition. — Lees V* 
Srahh, 7 T. R. 338. 

By the pofitive regulations of many foreign 
•countries, the mailer and mariners are prohibited 
from making an infuranCe on their wages and per* 
quifites, on the principle that fuch an indemnitor 
might leflen their exertions far the fafety of the 
Ihip ; and this principle feems to have been tacitly, 
and without any exprefs ordinance, engrafted irt 
the Englifli jurifprudence. There are cafes ifl 
.which it is taken for granted, that fuch is the law, 
though the preoife queftion has never, fa far as I 
am aware, been the fubjeft of immediate dilcuf- 
fion. Any fpecific property of the mafter or ma* 
tinei-s, is equally infurable with that of any othet 
jerfon. 

The ufual fubjefl of marine itifuraiiices, are tht 
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Ihip, the gcw)ds, and the freight. Bottomry ^dJl: 
refpondentia interefts, may be alfo infured ; hut 
\heie interefts muft be particularly ftated in tW 
j[)oHcy, and will not be cbvered by a general in- 
furance on the ihip or goods. It appeared in a 
cafe on the fubjeS:, tlvit they were» in practice, r&# 
gardbdas a particular obje3 of infurance, acul had 
taken a particular denoniination.-^Glover v. JBlack^ 
g Bur. 1^34. iBl. Rep. 405. A captain was al^ 
lowed to recover, under a policy upon goods, mo- 
ney expended in the courfe of the voyage, upon 
which refpondentia intereft was charged, thl^ ap- 
pearing to be the conftant mode of efiFcfting fuch 
infurance.— A-Gregory tf Chriftie, Park, c. 1.^ 

Policies ofinfurancearealmoft Conftantly efleSi- 
'ed» according to a common printed forni ; the par** 
tieular obje6h of the immediate contraft, are in^ 
jferted in the blanks, and the written paurts ?r^ 
confidered as the real contra£l» in cafe, of any yak 
oriance from fuch as are printed. The old and ior 
convenient form uf^d for this purpofe, has becil 
oftien the fubjeft of obfervation, and it derive^ it| 
efficacy from the eftablifhed nature of the contraQ# 
rather than fr^m an. application of the commwi 
rules of cc'iilrufiion to the particular expreflions. ' 

Mr. Park, in analyfing the policy, confiders ft 
tinder the following divifions: ift. The name of 
the perfon for whom the infurance is made. 2d* 
The names of the fhip and mafter. 3d. Whether 
ihey ^re gog:Kl^^ Qxip^ Or an^rchaadife, ^poa,. 



Ma l^oLicY oir msuiiANCfi- ^ 

^ich Ae I'nfurartce is made. 4th. Thie name of 
the place where the goods are laden, and whitfee'r 
they are bounds ^th. The time when the rifk be- 
gins, and when it ^nds. 6th* All the perils and 
tiiks which the infurcr takes upon himfclf. 7th. 
the confideration of premium paid for the rifk 
br hazard run. 8th. The month, day, and year, 
on which the policy is executed, pth. The flamp^ 
required* 

Without following him through all the parti- 
culars of this analyfis, it will be iufficient for the 
purpofe of" the prefent general enquiry, t© mentioa 
thofe which require diilin£l obfervation, as to their 
legal fufficicncy, 

" It is provided by a particular aft of parliament, 
that no policy Ihould be made without firll iiifcrting 
the names or firm ol the pcrfons interefted in thb 
affbrance, or of the confignees of the property to 
\)e infured, or of the perfons refiding in Great 
3ritain, who receive the order for, and efleft the 
policy, or who give the order or direftions ; the 
agents immediately employed to negotiate or effoft 
the policy ; and every policy made contrary to thqfc 
direftions, is void. . e8 G. III. c. 56. Upon this 
aft it has been held, that it is not neceffarjr, wheh 
the policy is efFefted by an agent, . to add the .word 
agents or any other defcription to his name, in the 
policy itfelf, and alfo that a policy eflTefted by a 
broker, defcribing himfelt therein as agent, w^s 
fufficient. — ^Park 19. De Vignior v. Swainfon, B» 
R. M. 39. G. III. Bell V. Gibfon, Bos. 345^ 



Mr. Park feenis to intimate a donbt upOnl^ 
queflion, whether if the ihip is navigated by a A'lff 
ferent mailer from the perfon mentioned in ib| 
policy, the policy would be void. According t« 
the true intention ot ^he parties, it appears to mf 
that the name of the mailer is only iai part of th^ 
defcription, to denote and indentify the fubjeft (^ 
the contra6l, and not an eflential flipulatiokii 
^Wiich muft be literally complied with. And thii 
't>pinion is fortified by the expreifion which ht 
cites, <?r tuhofoev^t tlpjliall go for master. — Anl 
»n:^eji^ral, a mere variance of defcriptioft is irii« 
material, if the objeft is, frorti other c ire umftancci 
-fufficifcnely afdertained. it has been decided, tfa^^ 
a policy upon goods on board a thip or fhips, ii 
good, and that the tnfured have aright to apply 
it to whatever ihip they think proper with tlH 
ternts of it. — Kewley t/.ilyan, ib H. B. 838. 

• 

It is cflentiaHy neceflaty to fjpecify upon w^ba^ 
*he infurance 1^ made, whether upon the iliip» 
goods, freight, ifec. Whether the. particulars oc 
the goods ihould be fpecified or referred to by a 
general denomination, ieems merely a queilion of 
^fcretion^ in regard to the ftriftnefs or facility of 
proof; but it has been heM in Rofst/. Thwaites, 
Park, «i. that a general infurance upon goods, oa- 
\f extends to f«ch as are merchandizable and ^ 
part of the cargo, and not on goods laflied on deck, 
the captain's clothes, and ibrp's proviiions. The 
^fagc appearing to be to infure thefe articles fpcci* 
.fically and upon a higher premium. 
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^ ''T^e rife mentioned in the policy, are perils of 
tJte feas, tncnof war, fire, pirates, rovers, thieves^ 
jg^ifons, letters of mart and countermart, fmpri- 
^Is^ takings at fea>. arrefts, reftraints, and detain* 
TO^ntsof all kings, princes, and people of what*, 
^er natixjn, condition, or quality. foever ; bsirxatry. 
df- the maflrer and mariners,^ and all other perils^. 
Ipfles, and misfortunes, that have or.fhall cQme to. 
the hurt,, detFiment, or damage -of the goods and 
Merchandizes, or ihip, or. any. part th'ereof. Mr, 
IVrk alludes to. the q^uefHon, whether the infur- 
0nce extends to, datnage fuflained by goods. oi>. 
lK>ard the fhip^ and" nqt ari&rtg from external acci- 
dents ?- As this damage may be ocpcanooed by bad f 
ftowage, or fVom- their being . expofie<j4o wet, he . 
Cpackides, and the reafon of^ the thing feems to ^' 
require, that the fhip, ai)d no^:^thc inlur^r^ -fliould : 
li^e anfwcrable. He alio mentiona^ tjie. queilion, 
i^heiher the infarance againft perils from thieves., 
extends to depredations committed on board ? and 
cites the opiniono! an eminent .foreign jurift^ thai;, 
j^ does not, - 

The Lnfiirance of vefTels loji or not tojt, is pecu- 
Har to Englifh policies ; but I cannot fufcri be to 
the opinion, that fuch a contraft is peculiarly ha- 
zardous, or that, there is greater afilual rifk.ih . 
iltfuring upon a prefent unkno^vn events than oil ^ 
one which is merely profpeffive... 

Amongft the feveraf- regnlations introduced by^ 
jparliament to alleviate the miferies of the flave-. 
Uade, thera iva jrovifion that na damage Ihall bq^ 
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recovered on any lofs by the mortality of flav^i^ 
by natural death, or ill treatment, or by throwing' 
overboard ; or for any lofs by the detainment of 
Jcing3 or other iohabitants of Africa, if occaGonedt 
through any aggreffion for the purpofe of procur-. 
ipg flaves^ and committed by the mafter, or any 
perfons qommanding any boat or party of men be- 
longing to the (hip,, or any perfons aQing under 
the authority of fuch mafter or commander. 39 
Geo. III. c. 80. It has been decided, that thi& 
claufe extends to a lofs of flaves ftarved by an ine* 
yitabJe failure of provifioiis.— Tatham i;. Hodfon^ 



CHAP. IL 
OJ the conftrwSion of Policies oflnfurance. 

IN adverting to the cafes which have arifen on 
the conftriiftion of policies of infurance, it is evi- 
dent that there is no inflruraent in which the effeft 
pf general ufage, and the nature and purpofe of 
.the tranfaftion, become fo frequently a materkl 
objea of confideration. It has been held, that a 
.general policy, from one place to another, attached 
,upon every lofs which might arife until the veffel 
was difcharged of her voyage by being unloaded, 
and was not satisfied by merely arriving at the port 
of deftination.— Alton. Skin. 243. But under the 
common provifion, that the infurance on the ihip 
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fi»U continue until (he (hall, have moored twcrjty* 
Ipur hours in «TQQ(i falety, the lofs mull a£luaily 
happen before thofc twenty- tour hours have elapfo 
ed ; and any fubfequcnt lofs, although occafioned 
by anterior circuuiiUnces (as it has been deter- 
mined, Lockyer v. Offlev, i T. R. 252. with ref- 
peft toa feizure occaQoned by previous barratry 
nf the mafter) will not entiile the alTured to recover. 
In the cafe which produced that determination, a 
former judgment oi Lcrd Mansfield, that upon an 
infurance tor a given fpace of time, a lofs of the 
veffel after that time, in confequcnce of having re- 
ceived her death wound before, was not protefted, 
"Was properly cited as containing an analogy of 
principle. But when within the twenty- four hours 
^n order arrived to go back and perform quaran- 
tine, upon which the men defertei, and a petition 
was prefented to be excufed from the quarantine, 
which, after feveral days confideration, was rtjcct- 
ed : it was held, that a fubfcquent accident dudnqj 
the performance of quarantine, was within the po- 
licy, and that a veflel could not be deemed to be at 
her moorings ingoodjafefy, unlefs there was an op- 
tunity of unloading and difcharglng, — Staples v, 
JEaraes, 2 Str. 1243, 

Upon a general infurance of freight from a port 
.where the veflbl is lying, the right only attaches 
from fome of the goods being taken on board : 
and before that is done, no accident which prevents 
the failing of the veffel, will entitle die infured to 
recover the value of the freight wlxich he would 



^ OF. THE CONSWtlCTION^O^r 

have ejarned.-rrTonge v. Watts, 2 Str, 1251. I|k 
it ns an open policy, the infurance only attache^j 
upon the freight of the goods whkh are aftually- 
taken on board ; but if it is a. valued policy, by tak< 
ihg any part on board, the right, attaches in refpefk^ 
to the v/hole amount. Montgomeiry Vk Bagging* 
ton, 3 T. R. 36 z,. It the veffel is to fail from oncf. 
port to another, and there take the goods oii^v 
treight, the rifk comnjences from the fir ft failing a% 
the vefTel. — ^X^-^mfon.i;* Taylor, 6T* H- 47 1« 

When a. vefTel is infured atandj'rom ^ place^, 
the infurance continues as long as the voyage infur-. 
ed is aSually in contemplation ; but if that is aban-^. 
doned it does not extend, to any fubfe(][uent time^, 
4uring which the-vcffel may be keptai I'uch place- 
on oilier account&..»-Selvvin,. 2 Atk. 3^9. It) 
feeras to be the eftablifhed ufage of merchants, 
fupportcd by legal deciSons, -that- an infurance- 
upon goods Iroin London to Jamaica, (or, I con-, 
.ccivr, any other ifland or country) ceafes upon- 
Xhe arrival at the firfl port in the ifland to which 
it is dcflined, or (according to the agreement) 
^ithin twenty, four hours after, and does not con- 
tinue during the pafTage from- one port toanother^. 
Camden ?'. Cowley, i. BI. 417— ^Barafs © Lond. 
Afs. Park, 39, — I^eigh v. Mather, id. ibid, and' 
conrequenily that the homeward rifk, at and 
from the ifland, commences from fuch firfl arrival,, 
but the outward policy upon goods continues until 
they are aflually landed — Tiernay t/. Ethcringtoa^^ 
cit^ J Bur. 3^8. ~ 



%oods wcieiniiired from Malaga to Crlbtaitdf 
'iind from Giferaltar to Englaird, with liberty to 
tinfhip at GiUraltar^ ^d \mA on board other (hips ; 
ihey were put on board ii ftore fnip at Gibraltar* 
A^Tiernajr 'o. Etherington, citicd, i Bar, 348* 
The fails of the veffetat Canton, were put upon a 
^Nink-faul to be aircd» and there accidentally de« 
"firoyed by fire. — Pelly v, R. Ew Afs. x Bur* 34 n 
fjoods infuredona voyage to Labrador, and until 
there fafeiy landed, were taker} by a privateer aftet 
there had been (ufficient time 10 land them, tht 
crew being engaged in fifhing, which is tire princi* 
pal objefi. of the voyage.— ^Noble if. Kcnowdy, 
Doug. 492. In all thofe cafes it appeared, thalt 
Vhat had been done was in the ordinary andufuri 
. Courfe, and the ir^furers were determined to be liable. 
It was held, that the conftruflion of the policies 
ihould be according to the courfe of trade in the 
refpeftive places, and under fuch roetbdds as ar<i 
ufual and proper ; that a certain, necejffary, ordinary 
, courle of the voyage could not but be in the dire£l 
and immediate contemplation at the underwriter, 
at the time when he Engaged; that defcribing'te 
i^oyage has an exprefs reference to the ufuajman^^ 
ner of making it, as much as if every circum*. 
ftance was mentioned. Every underwriter is prev 
fumed to be acquainted with the pra6lice ot the 
trade that he infures, and that whether it is re- 
cently eftablifhed or not. II he docs not know if, 
be ought to, in form him felf of it ; and the mode 
of conducing a particular branch of trade at one 
place^- may be proper evidence of the propriety of 



«f W THE COMSTRtjerlOW Ot 

lijtiilarroncluft at another }>lac«, under the femfi' 

<:ircuinftanccs. Th€ famd principles have beertt 

applied more flrongly with regard to Eaft India 
voyages. The charter parties oi: the Eaft India 
company, always contatn a liberty t6 prolong the 
fliip's itay for a year; and it is very CoTiimon by a- 
new agreement^ to detain her for a year longer, 
which is more beneficial to the owners. The in*. 
furances upon thefe voyages, ai^ ufually with li-- 
berty to touch, flay, and trade, at any pl*aceo^ 
places whatever, (the word trade not being ufed 
in the general penniflTioa of other policies.) This 
w«s partly relied upon in the earlier' cafes on the 
fubjcft, bat it was aherwards held, that tlie want 
o[ the word trade did not produce any diflference^ 
— Salvador v. Hopkins, 3 Bur. 1707. — 'Gregory- 
V. Ciuiftie, Park, 49. — Farquarfon -v. Hunter> 
id. ^Q. The.ufage ot detaining the fliip for the in* 
tei mediate voyage being ircquent and notorious', 
is necellarily relerred to by the general terms of 
the policy, and the country voyages are prefum* 
ed to be included ; but the operation of the policy 
may be reftrained either by pofitive expreffions or 
jcafonabk implication, as from a permifGon to ftay 
^ad toach at any place in the outward or home* 
ward voyage, which qua lily and reflrain tlvj ge- 
.neral words to fuch places as are in the ufual courfe 
oi the voyage, to and irom the places mention- 
ed ia the policy. — Lavabre v^ Wilfon, Doug. 
284. 

Axi iafiirance can only be applied to the loffcs 
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'^OLVblZS OF INSURAN(iir. if 

\vhich zBtd the property infured, and njot to an)t 
CoTlateral ana incidental expericer, Which may Be 
occafibned in ^{peQ, of it ; fuch as extraordinary 
Vage^ for feamen, ;or an extraordinary confurop- 
^ion of provifions, in the infurahce of a fhip ; Flet- 
cher V. Poole, fark, J3. freight pdid pro rataiti* 
itt^nVt on an infurance of goods.,— nBaillie v. Mon- 
digliani, id. ibid.— ^Eden v, Poole, id. 54.-^Ro- 
bertfon 2>. Ewer, i T. R. 127* But it has beea 
held, that alofs of provifions by fire was covered 
by the infurance of the ihip with her furniture^ 
that being the ufage of iiiercbantis upon the fub- 
Jeft. — Brough v, Whitmore, 4 T. R. 206. Alfo^ 
the policy can only be applied to a lofs which is 
direftly occafioned by the periU enurtierated, and 
iiot for any remote injuries which they may havi^ 
Eventually occafioned. Before the infurances orx 
the flave trade were reftrifted^ an infurance 
againft the mortality of flayes by mutiny was lield 
not to include the lofs of thofe who, having failed 
in a mutinous attempt in defpairj chofe a mode of 
death by fuicide^ or died through defpondency. — * 
Jones V. Schmoll, 1 T. R. 130: 

In refpeft to the length of time mentioned in t 
policy, a permiflion to cruife for fix weeks, was 
bdd ^o mean a congregate denomination of time^ 
»r*d not« liberty to break the continuity of th^ 
voyage by fcveral unconnefted atft^ of.cruifingj 
in which a greater time than fix weeks was no^ 
occupied in the. whole, there being no eftabllfhed 
ufage in favour of fuch a defultory cruiCng. — Sy* 
ers V. Bridge, Doug. ^og. 

Ev. Q 
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<:hap. hi. 

iff Lqfes hy Perils of bht Sia, 

tTHE only kinds of ioITes to which I think k 
tieceflary particularly to refer, are thofe which a- 
rife from the perilsof the leas, frohi captures, froiil 
detentions by kings, princes, "and people, and from 
barratry. It has been held, that under an infur- 
ance again ft the perils of the fea, the afTured was 
fiOt entitled to recover, on account of a failure of 
provifions, by the inevitable prolongation of the 
Voyage, whicTi rendered it ncceffary to throw ovef- 
board fotne of the Ilaves, <5r in confequence oF 
which, the flaves were ftarved to death.— Gregfon 
\}, Gilbert, 'Park, ^65.— Tatham v. Hodgfor, 6 'T. 
Jl. (icj^, Alfo, where a Thip was deftroyed by i 
fpecies of worms, which irifeft the rivers of Afrl- 
ta. Lord Keriydn decided, according to whatap- 
toeared to be the ufage of mercliants, that fuch a 
lofs was not prote6kd by 'the policy, — Bold v. 
Parr, 'Park, 63. Where a veflel has not been'heard 
of for an unufual-time, it induces a prefumption oT 
her being. ioft by the perils of the feas. Wh^ 
time (hall be fufficierit for this purpofe. Is a quef- 
tiori of faft, to be decided by a jury under all thfe 
circumftances. In. France and Spain there are p<>- 
4jtive ordinances upon the fubjeft. 
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GHAP. IV; 

4 

Of Lojf^s by Cckpturc^ . 

THE doftrinQ concerning lofTes by capture, ai 
feetween the infurer aod the infured, in a contraft- 
oi indemnity upon-.a real intereft, has been iseduced 
to very diflin6l principles,^ xti cafes which will be 
mentiQned under the article of abandonment. Im- 
mediately upon the veffel being capt;ured, the right 
of the infured attaches without regard to the ge-i 
acral queftion, which has been rrwch^ agitated by 
tte writers, upon the law o£natii>ns, at wijat pe.^ 
tioi a. change of; property by capture takes 
gl^ce...; They. may., di^mand the amount of 
the infurar);C<i5,. audthe iiifurer will be entitled to 
Jiny benefit, from^ a fubfe<:iaent recovery. Lpri 
^ansfield'Obferved ia. one of thexafes juft men^ 
tioned, Gofs v. Withers, iivBur. 694, that as wur 
ger policies were exprcfsly prohibited, that q^uef^ 
lion carj only be material between the owner and 
a neutral perfoia, who has . bought the capture 
horn theeneray, oe between the^ow^ner and recap- 
tor. But this obfervation is not perfeftljr correal ; 
for infurances withoiit; intereft, may be made upon 
toreign property ; and - there are other excepted 
ca(bs, in regard; to which the g^iKjral^queftiorx 
niay ftill arife. 

^everat cafes, Mfhich Wjercail upon w?ge^poIu 
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jr# O; LOSSES BY CAFT^'aV. 

cies, arofe previous to th^ flatute prphibiting. fticK 
policies upon Britifli property : the rcfult of thofc 
^afes feeuis tp be, ,th4t if the property was aflually 
taken during the voyage or period infured, by ene- 
inies or pirates, the policy attached as upon a total; 
loft, tliough there was a fubfequent recapture; 
but if at the time of the capture there vasacefla- 
tlon oi hoflilities, though no proclamatioh of peace, 
it would not be deemed a capture by enemies ; and 
ihat in fuch cafe, any detention by the government 
oi a country, only amounted to a partial lof?,^ 
yrhich, upon wagering policies, v.as. not fufficient 
to entitle the ^fj'ur^d to recoy^n 

It has been held, that where, after a capture had. 
been made, whi<?h was not agreeable to th^ laws^ 
pi nations, and confider^bk cxpence bad been in-- 
curred in litigation, the o^^rners mad^ a tair com*- 
promifc, as men afiing for themfelv^s and upon a 
leafonable footing ;. the, money pai4 in purfuancc 
of fuch compromife, was chargeable to the under- 
writers .-r-Berens i/. Rucker, i BJ. 313, 

Two a£ls of parliament have prohibited the ran- 
fom of property captured from Britifh fubjefts. A 
vefTel being captured by the French, and carried 
into Norway, was, after a condemnation tljpre by 
9 tribunal ellablifhed by the authority of thr 
French goverment, but which court and its fen- 
jtence were agreed to be of no authority, fold by 
auflion, and purchafed by the original owners. 
This purchafe was decided to be a ranfora within 
*ilhe fcope of the prohibition, and therefore not a 



OF M'^ENT^ON BY MUNCIS. t^ 

^Suarge which could be throwji upon the unckr^rU 
ters in adjuiling a partial ipfs^ It was alfo decided^ 
that the property hayings under thefe cirquraftan- 
ces, again be^omic the property of the affured ; and 
there haying been no aban<k)nment, the lofs coulti 
l|iot be confidered as total. — Havctlock v- Rock;^ 

QHAP. V. 

Of Detention by Princes, 

WITH refpeS to rcftraints and detainments by 
princes, &c. it is held, that the detention of a neu- 
tral (hip, for refufing to be fear died, was wiihia 
the ri(k infured ; ior that fuch a (hip is not obliged 
to flop to be fcarched, and the fearcher flops it sit 
bis peril.-r'.Salouci v, Johnfon, Park, 79 ; but this 
do&rinejs inipeached by a very important judgmeni 
in the court of Admiralty,, at prjfent under the revi- 
fion of the Privy Council, in the cafe of a Swedifh 
convoy, which will be mentioned more particular- 
ly hereafter. No detention f6r navigating againfl 
the laws of a country, by which the property is 
detained, can give a :laim for indemnity upon 
this part of the pohcy. Any barratry incurred 
by the mafler is a diftinft confideratron. An 
opinion was expreffed by Lord Chief Juftice Holt 
that the infurance againft detention of princes, 
extends. ta a detention by the goverment to which 



tfli OF DETENTION BY PRINCES^ 

the veffel belonf^«, but the point was not judici-i". 

ally decided. — Green v. Young 2 Ld. Raym^ 

840 — 2 Salk, 444. Mr. Park truly obferves, that^ 

although till lately there was no cafe in which this:, 

point was exprelsly confidered; yet it feems to be, 

taken as fettled in many cafes which have come 

before the court. In a late cafe there was an ex-.'. 

prefs determination according to that opinion, 

in yefpeS ot ^ foreign veffel j;^ but. tlic judges 

declined giving their opinion upon the ef- 

fe£l of an embargo l^d by the government- 

of this country in refpeft of a (hip infurccfc 

here. At the fame time it muflr be obferved^ 

that the reafoning purfued is irreconcileable withc> 

any diilinftioa upon that ground. Lord Kenyan 

faid, no common man, reading, the words of the; 

policy, could entertain a doubt upon the queftion i 

^nd it is by artificial reafoning only, collefted by 

great reading from foreign authors, tliat the clainv, 

can be repelled. But in truth, when examined, 

the refearch turns out all one way, and is all ii\' 

favour of the plaintilf ; and when to the current of 

authorities we add the words of the policy it felf, 

it is perteftly clear. — Rotch v. Edie, 6 T. R. 413^ 

The queftion occurred in a fubfequent cafe^ 

brought before the King's Bench for argument 

which went off on a collateral ground. 

A few years ago it was contended,; that the ge^ 
neral expreffion of detainments ofall kings, prin- 
ces, dSiA people^ ot what nature, kind, or quality 
foever, included the iprcible a£l o£ a riotous 



"inob, for that the term peop^e^ was co-extenfive 
V9iih ferfons ; but it was properly decided, that 
the people intended muft, from the context^ 
be underitood to mean thofe who were inverted 
with the government of the country. — Neft)itt ». 
Lulhington, 4T. R. 783. In order to recover 
on a lofs by deteation, there muft be an abandon^ 
«ient within a reafonable time. The reafonablenefj? 
of time is a queflion of fa£l for the decifion of ^ 
Jury. 



CHAP. VI. 

Of Barratry. 

BARRATRY is by fome modern determina* 
iions afcertained to mean the fraudulent condufl 
of the matter or mariners againft the owner of the 
veffel. Lord Mansfield has truly obfcrved, that 
it is extraordinary that the word fliould have crept 
into infurances, and ftill more To that it fliould 
have continued in them fo long, for the under- 
writer infiires the conduftofthe captain, whom he 
does not appoint, and cannot difmifs, to the owner 
who can do eith^. 

No want of fkill or judgment, without a fraudu- 
lent intet^tion, can amount to barratry. — Phynn v. 
R. E. Afs. 505. Neither cati any combination be- 
t^veca the owners and matter of the veffel, to de« 



}raq4 the fliipper of the goods ; Nutt v. ^hi% 
"iieu, 1 T. R. 323. But a perfdn to whom a veft. 
fel is let on freight, is, forthis purpofe, jconfidered 
as owner, and barratry may be committed by an aS 
done to his prejudice with the concurrence of 
thofe to whom the general property belongs. — Val- 
leio V. Wheeler, Cowp, 143. It the fame per- 
fon is owner and matter, it is evident that no aft of 
liis own can conftitutebart'atry.-*-Lewin t'. Suaflb^ 
Park, 94. And the court of Chancery has granted 
an injunftion upon an aftion againft theinfurer, on 
account of a lofs by barratry, brought by a mort- 
gagee ot a vefTel where the charafters of owner and 
mailer were united in the mortgager, who was, not* 
withftanding the mortgage^ confidered as effe&iv^ 
owner. 

It is not neceffary that the aft of barratry (bould 
te the immediate occafion of the lofs. If the voy- 
age has been altered by the iniquitous conduft of' 
the raafterj any fubfequent lors,^of whatever nal 
ture, gives a right to recover on the policy* If it 
were otherwife, tlie deviation would prevent the 
liability of the infurers. 

• 

It is unnecefifary to Enumerate the various 
modes in which barratry may be committed, whe*. 
ther by running away with the vjpflcl, fmttggling^i 
ufing a letter. of marque in the chafe of a veffel^ 
contrary to inflruftions^, or any other aft withia 

• Mos» r. Byirom, 6 T. R. 579. In that case it was sal j^ 
tiiat thgiigh the captain miglil: conceive that \^hat he did wa^ 
fcr the beneEt of his owner5> yet if he aded contrary .^ his 
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tTic general definition oi the term, which compre- 
Iiends every fpecies ot fraud, knavery, or criminal 
condu3, in the mafier or mariners, by which the 
owners or freighters are injured. But though 
there can be no barratry where the fame perfon is 
Hiafter and o^ner, it an aft amounts in its nature 
to barratry, tlie owner of goods infured is not 
bound to prove that the mafter is not the owner of 
the £hip. That faS, if Irue, muft be proved by the 
infurer in his own difcharge. — Rols v. Hunter, ^ 
T. R. 33*. 

^uty to them, it was barratry. In a subsequent case this ex- 
pression was relied upon to shew that fraud was not aM e^seiv* 
tial ingredient in the definition of barratry : but the same judg- 
es disavowed such an application of their former decision. — V4. 
Phynn v. R. E. A. 7 T.R. 505. 

• In a case before the supreme court of Pennsylvania, it 
appeased that Keeler, the captain of a vessel went out of the 
course of his voyage in quest of another ship, (the Fly,) that 
liad been run away with 1>y the sailors, for which he was to 
receive 1001. for the benefit of bis owners and himself. The 
court, upon reviewing the authorities of the English law, 
(which, in the courts of America, are always quoted with res- 
ped) were of opinion, that this did not amount to barratr}% but 
was merely a deviation. The following is an extra(fl from the 
judgment of Bradford, J.— The master's intention was i-elied 
<m by both parties. It was admitted, that if the master had 
deviated with a view to his private advantage alone, and with- 
out Intending any benefit to his owners, it would have been 
barratry. The law M so, and the reason ia plain : such coh- 
du€t imports fraud on the face of it. It is a cheat upon the own- 
ers,* and ^cretly pittting in his pocket what belongs to thera. 
On the4pth#hand it was agreed, that if it had been for the cx- 
diiaivtbfnefit of his owners, it would not have bcsn barratry: 
^d why not \ Because it is impossSile to impute fraud tos^ucli 
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disinterested corrtlu<J^. The case before us is a middle <5aLSfe1^ 
tween the two I have mentioned. The master did intend the 
profi*: lie might have gained, should be for the benefit of his own- 
ers and iiimself ; and,while the defendants urge that his attea- 
lioti to his owner's benefit renders itainere deviation, theplain- 
titfe coiaciid, that the private views poison the whole trans- 
aaion, and make it barratry. Inconveniences appear to result 
from either construdion, and I thhik it vvould be mischievous 
to give the captain's condud, from this circumstance alone, a 
definite . name. It does not of itself sufficiently import either 
fraud or fairness, to acquit or condemn the transaiftigin. Casei 
iv.a/ be put, ^vkCi^; a.i intention to his own interest may nOt be 
hic consistent vviih the-general purity of the master"'s views. Such 
•was the case in Eham & Brogdon. On the other hand, the 
muster may unite a small i^iterest of his owners,- with a great^ 
one oF his own ; yet wfe may dibcover a dishonest heart, regard- 
less ctftlicir essential intercsis- In every case therefore of thig 
jkind, v,e must wcl^li cveiy circumstance, and form our judg- 
jTiCnt from tlie impiession of fraud, or fairness, which the whole 

tiansaciion makes on our minds. 

<» 

Taking into vie v/- the whcJe condu«fl of Keder, I cannot 
. discover any fraud or criminal condud. Here was an aft of pira*- 
cy committed in open day ; the ,pursaiit of the Fly was, in itseli^ 
a m.entorious adlion^ and if Keeler had been the owner of the 
America, he would have been applauded for it. The whole 
xncrcanille world seems interested in the suppression of such 
villainy. He is solicited to employ his vessel on the occasion ; he 
siipuiatcs for a compeusation and though he expelled to receive 
a part of it himself, yet that must have depended on the plea* 
sure of his owners. It would have been their money, earned 
. by tlicir ship; ye c ihi; captain might hoHestly exped, that they 
. would approve his conuucl and reward his exertions. It Was a 
. sudden thing: we caruiot say .that he iaiew of this insurance 
or that he was aware of the consequences ctf his deviation. Here 
are no marks of knavery, or even of a disregard to his own- 
ers* interests : It was iin imprudence ; and he is i|nswcrable for 
it to his owners ; but the insurers are discharged.-— Hood's Ex- 
^ ecutors v. Fry, 2 DuUas's IveporiSi^ ISr, , ^ 
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CHAP. Vll. 
of Partial Lojfes and Adjujlment. 

THE property which is infured may be wholIy^ 
loft, or a part of it may be loft, iheienjaluder con- 
tinuing; ou it may be deteriorated in vahie, or ex- 
pence may be incurred in refpc^: of it. The loflVs. 
in all thefe cafes, except the iiift, are refcncd to 
in the ufual memorandum in the p(>hcies as azf-nage 
lofles; butjis the term ar^tra^j^e is ufcd forDihcr 
purpofes and in ditTerent fi;^:!ificHtii)ns, Mr. Paik, 
to avoid ambiguity, lias, fubftituted that o^ par- 
tial lofTes. When forne roods are thrown over- 
board lor the prefervation ot the (hip, and the 
remainder of the goods, the general contribution 
to indemnify the owner of tlic goods which are fa- 
crificed, is called a general average. The fuh- 
jeft to be at pre/ent confidercd, according to 
Mr. Park's arran|[ement, is the partial lofTcs that 
have been already mentioned. The memoran- 
dum commonly infertcd in the margin of poli- 
cies, provides againft paying any thing in relpcft 
qf thefe partial Joffes, unlefs they amount to 3!. 
per cent, and upon certain enumerated goods, no- 
thing is to be p»iu for partial loffcs under five per 
cent. Upon a partial lols, the underwriter muft 
contribute fuch a proportion to the whole amount 
of his* fubfcription, as the lofs fuftairied bears to 
the whole value of the commodity, infured. It it 



^ or PARTIAL LOSSES 

is an Qpen policy, the goods infured are either m 
cafe oi a total or partial lofs, eftimated at their 
prime coft : if it is a valued policy, the valuation 
comes in lieu of the prime coft. In cafe therefore 
the whole is loft, the whole original price, or the 
whole eftimated value, muft be paid. In cafe the 
lofs is partial, fo much of the original or valued 
price muft be paid, as the proportion in which 
the property is loft or deteriorated, bears to the 
whole value of the property infured. In eftimat- 
ing this- proportion, if a given part is wholly loft, 
nothing can be more obvious than the liability to 
contribute an equal part of the infured value. But 
if part of the property fuffers a deterioration in 
value, and the whole is iold at a given market, 
%vhether the rate of the market is high or low, the 
difference in price between the one part and the 
other, will equally regulate the proportion be- 
tween the injury fuftained and the value infured. 
If ten hogftieads are valued at 500I. and five of 
them were injured, and upon their arrival at the 
port of deflination, the other five fell for a thou- 
fand or five hundred pounds, and thefe at five 
hundred or two hundred and fifty, the lofs is a 
fourth of the whole value of the article, and the 
liability is for. a fourth of the inlured value, or 
125I. And this rule is not to be varied on the 
ground that the detriment renders an immediate 
fale necefTary, and that a higher price would beob- 
tained ii the goods could have been kept . until a 
iuture period, when the market is more favoura- 
ble; for the objcft of the infurance is not the flue- 



AND ADJUSTMENT. ^g 

fuation of the markets, but the fafe arrival of the 

^oods ; and the rule of computation is the compa- 

rative detriment in value at the^ time of arrival. 

Thefe are principles deduced from a cafe, Lewis v. 

Kuckler, 2 Bur. '1167, in which Lord Mansfield 

confidered the fubje6l with peculiar attention, and 

which has ever fince been regarded as afibrding 

the proper fiandard. If feveral goods of different 

natures, are infured at an aggregate value, and foroe 

of them are loft, the p^yije coil of the whole muft 

be taken ; and the proportion paid for thofe which 

-were loft, muft regulate the proportion of the fti. 

pulated value. If the goods arrive with a detri- 

ment in value, afie£)ing the whole, the rate which 

they would have produced, if no fuch detriment 

had been received, muft be eftimated as accurately 

as the circumftances will admit, and which may be 

attended with greater difficulty or facility as the 

commodities are of an unufual or frequent defcrip- 

tion, and the deduftion from the price which 

would not have been produced, muft determine the 

proportion of tlie original value which is to be 

paid. 

On account ot the perlftiable nature oi certain 
commodities, and the difficulty of afcertaining 
whether the lofs which they fuflained is ocoefioned 
by the perils infured againft, ortheirown infuffi- 
ciency, it is provided in the policies of private un- 
derwriters, that they fliall be free from average 
unlefs general, or thejhip isjlranded*. The two 

♦ Coni,fi»h, «lt, fruit, flour, and seed, warranted free froin 
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companies, in oprffequence of a fmall partialJof^ 
having been recovered from« the London Affur^ 
ance Company, upon a vefTel thathad been ftrand^ 
cd, have> lor feveral years, omitted the latter alter-: 
Bative, and do not in any cafe,. fubjeQ themfelve^: 
to a particular average upon thefe commodities*. 
In the expofition ot this clau^ it has been held^ 
that if the commodity fpecifically remains,, no in- 
jury which it may receive, although the value ia. 
entirely annihilated,, can entitle the affured to re-«. 
cover, A cargo of fifli was rendered of no valu^ 
in confequence of fea. damage. It was faid hy 
Lord Mansfield, " The underwriter engages for a. 
total lols ; a total lofs i&the abfolute deftruftion of it 
by the wreck of the Ihip ; the fifh may all come to. 
port, though from the nature of the commodity 
it may be ftinking, ftill, ii the commodity fpecifi*. 
cally remains, the underwriter is difcharged/ *— 
Cocking f. Frazer, Park, 114. — ^Vi. Wilion v* 
Smith, 3 Bur. 1550.- — M'Andrews v. Vaughan^ 
Park, 115. 

Upon thceffefl of the exception in private po-. 
licies refpefling the ftranding of the flilp, a very 
important decifion has recently taken place in a 
cafe, which, as Mr. Park obferves,. underwent as 
much difcuflion as any cafe that ever arofe at 
Guildhall. It was ruled, that a (hip is ilianded 
by flriking upon any part of the fubllance covered. 

average, unless general, or the ship is stranded. Com has beeitt. 
held to include pease and beans. $alt do6& not incliide salt^ 

petre. 
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l/y water; ttough immediately got off; andlhatif> 
an faft, there has^ been any flranding, the infurers 
are liable for a partial lof$, as in cafe of any other 
commodities, akhoug|j it is clearly afcertained that 
the injury arofe from other perils, perteftiy diflinft 
from the ftranding* The literal grammatical 
meaning oi the claafe was fausfied by this con- 
ftruftion, and the court were of opinion, that it 
could not be rcftrained to damage eccafioned by 
Jlranding. Burnett/. Kenfington, 7 T. R. 210. 

There had previoufly been cafes in which a 
■contrary opinion appears to have been entertained, 
but the opinion in thofe cafes was. collateral to . 
the immediate queftions in difpute. 

If an average lofs is adjufted between the in* 
fured and the underwriters, it fuperfedes the ne- 
.ceflity of entering into any proof upon the fubjeft. 
That any fraud will invalidate fuch an* adjuftment 
is evident : and I thmk that it anv miftake can be 
dillinftly fliewn, the party would be relieved. 
Lord Chief Juftice Lee, who was peculiarly cau- 
tious againft making incidental obfervations, not 
operating upon, or connefted with the ground of 
his judicial opinion, compared it to a cafe of a note 
of hand, which is clearlv fubjeft to the obferva- 
tion juft fuggefted. Any ftated and balanced ac- 
. count is prefumptive evidence of the liquidated 
.balance being correft, and does not require to 
.be fupported by other evidence, but it may be re- 
pelled by pofitive teftimony of any material error. 
This principle appears to have been adopted in a 
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care, Rodgers v. Shayter, 148, dated by Mr. Park; 
where the adjuftment was held to be prima facim 
evidence againft the infurer : but it afterwards ap- 
pearing that there was a,mifconceptioii, a verdiS 
was given in his tavour. In a fubfequent cafe^ 
DeGarronzi. Galbraeth, Park, ii8, where the 
fame witnefs who proved the adjuftment, proved 
that foon after it took place, doubts arofe in the 
minds of the underwriters as to the honcfly of the 
tranfaflion, and that they called for further proof ; 
it was held that the afTured was bound to give 
additional evidence ; that the mere objedlions of 
the infurers, who by their adjuftmcSHt had ren- 
dered themfelves primarily liable, Ihould be allow- 
ed te defeat or diminifli the efFcEl of that adjuft- 
ment, feems, in fome degree, repugnant to the. 
general rule, that notnan can, by fubfequent con- 
duft, qualify his own afts. It w^s competent to 
them to defeat the adjuftment by aftuai proof, but 
the effeft of an adjuftment would be very un- 
certain, if the party, by his own refufal, could 
defeat his own deliberate undertaking. Whe- 
ther the matter was proved by the fame, or a dif- 
ferent witnefs', muft be perfeSly immaterial as a 
.queftion of law, the fa£ls being in themfelves fe- 
parate and diftinft; and it would be extremely 
difficult to draw any line between a recent objec- 
tion, and an objeflion on the day preceding the 
trial. At all events it might be fuHicient to leave 
the notice of fuch diffatistaftion, and the omiflion 
of giving further evidence to the jury as a matter 
of fufpicioa* 
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; ' Upon a valued policy, intercjt ox no inUre/li 
tpbpon property excepted in the a3 again il wager-% 
ing policies, an adjuflmeiit was made as upon a to- 
tal lofs, and the iubfcription paid. Afterwards 
the property (being bullion) was recovered umm-» 
paired, and it was decided, that the underwriter 
could not open the adjuftment, and conteft the va-^ 
luation, but mult only be placed in the (ituation o£ 
the aiTured refpefting the property recovered. — Da 
Cofta V, Firth, 4 Bur. 1966. In that cafe, the 
money paid by the underwriter was certainly due 
at the time, and the right of the parties was not 
Varied by |^e fubfequent event. But if it had api 
peared that there had been fuch a difproportion be* 
twoen the eftimated and the real value of property 
within the aft, as manifefted the valuation to have 
been merely a colourable wager, the juftice of 
the cafe miglit have been extremely dilBferent. 



CHAP. VIII. 

Of general Average and Salvage. 

i DO not intend to enter at prefent into i 
ininute examination refpefting general average oi 
fsilvage^ but fliall merely ftate the nature of them, 
and obferve, that whatever is paid onthefe accounts 
i§ a lofs tor which the underwriters are anfwerable. 
•• Whatever the mafter of a fliip in diftrefs, with 
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ihe advice of his officers ^nd failors, deliberate}j(^ 
refolves to do, tor the prciervation of the whole, iti 
cutting away mails or cables, or in throwing goodis 
overboard to lighten his veffel, which is what is 
meant by jettifons or jetfon, is in all places permit- 
ted to be brought into a general or grofs average^ 
in which all who are concerned ift the fliip, freight, 
or cargo, are to bear an equal or proportionable 
part ot the lofs of what was fo facrificed for the 
common welfare.*— Magens, 55 Park, 121.- 

Upon this rubje£l I fl^all probably, in sau^ 
ther elFay^ have occaiion to dwell at confiderabte 
length. 

Salvage (as Connefled with the law of ipfur- 
ance) is ^n allowance for faving a fliip or goods, of 
both, Irom the dangers of the feas, fire, pirates, or 
enemiqs» ' / " ' 

The proper allowance for falvagc from natural 
perils, muft vary according to the nature of every 
different cafe, and the circumftances of value, ha- 
zard, and labour, which it involves* The ilatutes 
upon the fubjcft have pointed o^t a fummary jurif- 
diftion for the purpofe of fixing this allowance ; 
and it is alfo a matter within the jurifdiflio^of the 
court of Admir^ltv. 

In re fpeft of re- captures from the enemy,, the 
flatutc 33 Geo. III. c. 66, has provided, that in all 
cafes the rate (hall be one-eighth, if the re-captti^e 
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/ Itas beea m^e by any of hU M^jefty's ftips, an4 

I ^ne-fixth, it made by a privateer or other ftup. 



CHAP. IX. 

OJ Abctndonmtnt, 

WE now proceed to the fubjeft of abandon* 
9Steni^ which occupies a very coadderable portioa 
of the treMife oi. Mr^ Park*. 

•''If the property infured is totally deftroyed, of 
courfe no queftion upon this fubjefl: can arife; for 
the whole amount o£ the in far ante muft be paiJ,^ 
and there is nothing upon which an abandonment- 
can attach ; but if the injury fuftained ii of fuch 
a, nature as wholly to defeat the voyage, the aT* 
fured may claim a fatisfaftion to the extent of the 
infurance for the entire property,, abandoning all 
bis right to the infurer ; it being at all times in 
die eleftion of the affurcd not to make fuch an 
abandonment, but claim a compenfatioa for the 

lofs which is aftually fuflained, (the cafe of deten- 

lion of prin,ces, &c., excepted. )- 

A few cafes refpefting this fiibjefl:, have furnifh- 
ed matter for fome of the moft able and perfpicuous 
reafoning, which the pages of ii^rifprudence can 
exhibit. In another work, now in the prefs*, and 
which will Ibortly be fubmitted to the public, the 

• A general View of the Decisions of Iiord Maiisfleli 
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view of that reafonmg was peculiarly adapted to thts 
general defign ; but the conclufions to which it led' 
having acquired the moft indifputable authority, 
npthing more will he neceffary here t^ian an accu- 
rate fiatement of the refult, by which the fubjeft 
has been reduced tqa very fe^y diftinfl and obvious 
propofitions. 

The bafisof all the reafoning upon this part of 
the fyftern, is the nature of a policy of infarance, as 
a contraft of full, but mere indemnity againft tkte 
perils to which it is referred. It is an infurance up- 
<>n the (hip (or goods) for the voyage. If either 
the Qiip (or goods) or voyage be loft, that may be 
treated »s a total lofs ; but no partial injury which 
^oes not defeat the voyage infured, can, by aban- 
donment, be converted into c( total Jofs. If a vef- 
fel, having been capti^red and recaptured, or hav- 
ing fuftained any injury by the perils of th^ feas, is 
brought to a port, but in fuch a damaged ftate, or 
fubjeft to fuch heavy charges that the voyage is de- 
feated, or the captain, fairly exercifing his judgment 
on behalf of all perfons who may be concerned, 
difpofes of the fhipor cargo, the affured may dif- 
entangle himfelt from unprofitable trouble a^^d 
further expence, by abandoning the property to 
the infurer, and leaving him to favc or recover 
what he can. — Gofs v. Withers, 2 Bun 683. — • 
MilleS V. Fletcher, Doug. 219. — Manning v, 
Newnham, Park, 168. But if the fame account 
fcripgs intelligence of the fhip having been captur- 
ed f nd reca|)tured, and it appears that no oth^r lofs 
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fias been fu flamed than a fhort temporary deten« 
4.ion, and a charge for faWageand expences which 
the inf urer is v^illing to pay, or (as it feeras) 
it after the intelligence. of the capture, and before 
the offer to. abandon,- there is intelligence of fuch a 
recapture as is confiftent with the profecution of 
the voyage, the aflPured cannot throw the property 
Tipon the underwriter, and demand a reparation for 
a lofs as total, which is afcertained to be only par^ 
tial ; and for attempting to do winch, there can 
only be two reafons ; either that the property has 
*been overvalued, or that tlie market has fallen 
below the original price. The infurer has no 
concern with the eflate of the markets, and an ex- 
ceffive valuation is contiary lo the fpirit of infur- 
ance as a mere contr^ft of indemniJy. — Hamil- 
ton V. Mendes, 2 Bur. 1108. 1 Bl. 276. 

-^( ■ ■ / t 

• r 

At the time when the offer to abandon is made, 
^he voyage muft appear to be deieated. But after 
fuch an offer is made, and there is an adjuilment 
and payment a^ npon a total lofs, a»fubfequent re- 
covery, confiftent with the profecution of the voy- 
age, will not annul the adjufiment which has 
taken place.— Da Cofla v. Firth, 4 Bur. ic66. 
And the fair conclufion feems to be, that the meic 
offer to abandon, wljilft the lofs is total, is fuffici- 
ent, notwiihilanding fuch a fubfequait recovery. 

If the veffel has arrived at the port of deflina* 
fion, having received an injury to ever fo great an 
extent, the veffel remaining, and the voyage b^. 
iiig perfbrmedj^ • the lofs cannot by ^ny abandon^ 
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inent* be rendered touL That was decided in^ 
cafe which gave Mr. J^iflice Buller an opportunityr 
of fiating one of the propofitions already extraf^** 
edy that the infurance is upon thejhipfor the voy* 
^^e.-7-Cazalet v* St.. BarbCiL ^ T« &• lij* 

Aa abandonment mud be made in the firil in* 
|lance» and notice muft be given within a reafon* 
able time after intelligence 13^ received ;, but there 
is no precife period limited for the purpofe. It i& 
therefore principally a quefiion oi ia£U It may 
be fuggefted as. ■ a fair ground oi confideratioa 
whether any delay wa^ merely occafioned by a wifli^ 
to be accurately informed: oi the nature of the Ioff» 
or of the extent of intelligence^ concerning it ; oc 
whether there was an intention to. fpeculate upoi»t 
the benefit of a future recovery ; fojr when Inch 
an intention can be fufficiently eftabliflied, the right 
of abandoning is evidently waved. According to. 
the obfervation of Lord Kenyon,. *• The affured 
xnuft make his ele&ion fpeedily, whether he will 
abandom or not» and put the underwriter in a. 
fituation to do all that is neceffary for the prefer- 
vation of his property, whether fold or unlbld ; he 
cannot He by, and treat the lofs as an a verge loft 
and take meafures for the reeovery of it, without 
communicating that iaft to the underwriters, and 
letting them know that the property is abandoned 
to them." — ^AUwood v. Henckell, Park, 172, 

If the aflurcd, upon offering to abandon, is dif*. 
Ibaded by the underwriters, they are liable to all 



IliMVqireM damage, thdugh it ftould amount tt) the 
Vhoie fum infured, or, as I conceive, exceed it.~ 
Da Coda v. Newabani, ft T. R. 407^ 



CHAP. X. 

Of Fraud. 

, "f HE preceding part ol this effay has been o^- 
^upiedin examining the circumftances dnder which 
the claim to indemnity upon a policy of infurance 
arifes ; we now proceed to the cafes in whick 
that claim is defeated^ whether by invalidating the 
contrafl at its commencement^ or in confequence 
of iubfequent events. 

Fraud, which vitiates every contraft,' is cmi-* 
tiently fatal jto policies, of infurance, the obligations 
ill refpefl: to which, depend upon the broadefl: 
principles of integrity and good faith. 

The cafe5 upon the fubjeft have been divided 
into three claifes : 1 . The allegation of circum- 
fiances orfafts which are known to be falfe. «• 
The fuppreflion of circumftances knowa to exiQ, 
and which, if difclofed to the underwriter, would 
eitEer prevent him from undertaking the rifk at alU 
or would entitle him to demand a larger premium* 
g. Mifreprefentation, though by ifiiftake* As the 
fubjeds are diftin£l]y underftood, it may not be 
nuUerial very minutely to difcufs the ftrict px^ 
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rpViety with which a terih is applied; but as tirduA 
<^neralty impons an inlentioHal wrong, the third 
divifion is rather refjcrabl^ to t. the exception, of 
material error, which is regarded by all writers 
upon the law ot contracts as an inherent defeft, 
hbweverunconnefled with that degree bfmbfal 
guilt, which the vfoxA fraud naturally implies. 

The pofition that t]ie fraudulent allegation of 
circumftance$ known to be felfe, vitiates the con- 
traft, is toa obvious to require particular illuf* 
tration. 

Upon the fuppreftion bf circiimnarices, fevci 
xal cafes have arifen, and it is agreed, that the. infur- 
;cd muft communicate every information which he 
has received material. to the rifk intended to be nmir 
An account that "a fhip defcribed like that iiifur* 
cd bad.been taken," Da Coftai/.Scandret, 2 Wms. 
170, that the captain had told another perfon, 
that th^ Ihip infured was leaky, and that next day 
the perfon giving, the information had a hard 
gale. — Seaman v. Ponereau, 2 Str. 1183. The 
faft that a veffel infured at and from Oei5oA had 
failed from Leghorn with pcrifhable c(\ii]anoditics 
and put into Genoa for want of conv4|iif and had 
lain there for five months. — Hodgfon t/. Richard- 
fon, 1 Bl. 463. The account ot the failing on a 
.particular day, Ratcliffe u. Schoolbread, Park, 181, 
are circumftances of which the fupprcf&on has 
been .decided to \}v fatal. But an underwriter can* 
not infift that the policy is void, becaufe the infui^- 
•d did not tell him. what he a6kuaily knew/ wbai 
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'"ih^y Toever "he ca'me to the knoxyleJge. Tlie infnr* 
tftl need not mention^vhat the. underwriter ought to 
Tcnow, what he takes upon himfclf the knowledge 
♦of, or what he xvaives beirrg infurtned of. The 
underwriter needs not be told what leCTens tHe 
Tifk agreed, and underflood to be run by the ex- 
prefs teriDS oi the policy. He needs not be toH 
•general topics of fpeculation ; as for inftance, the 
•underwriter is bound to know every x^afe which 
may occaGon natural perils, as the difBcuft'y of * 
the voyage, the kind of feafons, the probability oi 
lightning, hurricanes, and earthquakes. He is 
bound to know every caufe which may occafion 
political perils from . the rupture of ftates, from 
war, and the various operations of war. He is 
bound to know the probability of faTety from the 
continuance -and return of peace ; from the imbe- 
cility of the enemy, through the weaknefs of their 
councils, or their want ot ftrength. It an under- 
writer infure private fhips of war from ports tf> 
ports, and places to places any where, he needs 
not be told the lecret enterprizes upon which they 
are deftined. It he infure for three years, he 
need not be told any circumftanee to fhew that the ' 
rifk may be over in two. It he infure a voyage, 
with liberty of deviation, he needs not be told 
what tends to fliew there "will be no deviation. 
The rule is adapted to fuch la6ls as vary the nature 
of the contraft, which one privately knows, and 
the other is ignorant of and has no reafon to fuf- 
peft, — Carter v, Boehm, 3 Bun 1905. Thefe 
were a part ot the obfervations of Lord Mans-' 
£v. T 
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field with refpeS to an infurance uponrortXIaHh 
borough, in the £ali Indies, in behalf of the go^ 
vernor. The obje6iions which were made and 
over-ruled were, thai there, was no diklofure of 
the condition ol the place; that there was no diC- 
clofure of a letter^ Hating an apprehcniion that the 
French, not being in a condition to relieve thekr 
Iriends upon the coaft, were likely to make an at- 
tack upon that feitlement rather than to remaia 
idle. That another letter was not difclo fed, irom 
.which it was inferred, that the French had a defiga 
to take the place the year before. JLord Maqf- 
field faid, that the underwriter took the know- 
ledge of the Hate of the fort upon himfelf, taking 
it for granted, that it was in the condition in which 
it ought to be, as in faft it Was. The other points 
merely related to general fpeculation, which it is 
not neceffary to communicate* 

A Portuguefe vcfTel was condemned in France 
for having on board an Englifh fupercargo ; and 
it was contended that it fliould have been difclofed' 
that fuch a fupercargo was on board ; but the court 
of King's Bench wiere ot opinion that this was not 
fuch a fraudulent concealment as would vitiate the 
policy, and took notice of the condemnation be- 
ing founded upon an arbitrary and oppreffive 
rule, contrary to the law of nations.— Mayne »• 
Waller, Park, 195. 

No diftinftion has been made between the con- 
cealment ofmaterialcircumflances through negleS 
9r through an intcntiQn to deceive. In faft. 



-l^icroiiM be next toinipoffible to diftinguifti l5jr 
evidence, between the one cafe and the other : the 

' material fa£ls being known, and not communicat- 
«d, is a fufficient objeflion, • but that objeftion 
SATould be nugatory if it could be obviated by fug- 

• gefting inadvertence.. 

The grand difference between a repreftntation 
and warranty, feems to be thait the one induces an 
error in regard to the fubject of the contraft, and 
*the other is an exprefs term and flipulation of the 
contra£l itfelf*. A- reprefehtation thercFore muft 
be material in its nature before the falfehood of 
it can be urged as the foundation, of an error which 
deftroys and vitiates the contraft. If the inftruc« 
tions tor a, policy flatc that aveflel mounts twelve 
guns and twenty men, and {he fails with fewer 
men and guns, but the force is rendered equal or 
fuperior by the number of boys and fwivels, it is 
fufficient.r— Dawfon v^ Waifon, Cowp. 785; If a 
xeprefentation is made of the courfe intended to be 
purfued, and another is adopted within the terms 
of the. poL'cy, provided the real intention at the 
fime of making the reprefentation was as flated. 
and the variance does not tend to increafc the riffe, 
the infurance is good. — Bize v. Fletcher, Doug, 
284. But it a material taft is pofitively flatcd, 
aJtlipugh in confequenc^ of a fair but erroneous 
interence from intelligence received, the policy is 
void. Such is a declaration that a vefTel was fafe 
at a particular place on a given day, having in faft 
been loft the day preceding.. The information 
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•which was received, fliould have been commtim^ 
catcd, leaving the inference to the infured— M* 
Dowalli/. Frazer, Doug. 247.! Stating that a vef- 
fel was expeSed to fail from the coaft ot Africa, at 
a particular tim.e,, is^ not material, although tlje 
velTel may in fd6t have failed much earlfer. — Bar- 
ber V. Fletcher, Doug. 292. It muft be underllood 
that fuchan expeftation was fairly entertained* 

A reprefentation- to the fir ft underwriter ex-. 
tends toothers as to matters of intelligence, fuck' 
as the fafaty of a (hip, but not to a collateral agree- 
ment ag to the number o£ men and guns intended 
to be taken* 

The knowledge of the agent who procures the 
in fu ranee is eqiiivalent to the knowledge of the 
principal. A cafe before the Houfe of Lords may. 
feem to carry th6 doftrine rather further ; but the 
circLimftancesof that cafe may import a commu-- 
fiication to the principal, if not in words, at leaft 
by very intelligible figns.— ^Stewart v. Dunlop^ 
Park', 209. 

A perfon who fold a cargo of corn> fent intelli- 
gence of it? failing to the correfpondent ©f the pur- 
chafer, that he might infure, and had an oppor- 
tunity of lending by the fame poll intelligence ot 
the lofs, and his oml'ttini^ to do fo was held to vi- 
liate the infurance. — Fitzherbert v. Mather, x 

T. R. 12. 

» 

In regard to all the cafes oi fraud or mifrepre- 
fcntation,- which have been mentioned^ it is imma- 
terial whether the lofs was aftually connefted with 
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the falfe fuggeftion or fraudulent coneealment^ 
Xieeflfeftof the objcftion. U to- annul the policy 
from its inception, and not merely to furnifli a par- 
ticular exception again ft any* peculiar fpecics of 
lofs. which may happen to ari.(e,. 

The general praSice is to return the premium* 
or pay it into court, in refilling- an a8ion upon 
an infurance under the imputation of fraud, or 
any other defeft which tends to fhew that no va- 
Jid contraS' ever exiftedi Lord Mansfield, in one 
cafe in which the fraud was extremely grofs, held 
that the premiunr Aould not be recovered from 
ihe underwriter ; but if it k allowed as a general 
rule, that the premu^ muft be retaiiied, it would 
be difficult* to fupport a diflin^inn between flight 
fraud aud grofs fraud, the difference being meichy 
in degree. It would afford a veiy extenfivc lati- 
tude to the difcretion oi:- tl»e judge, whch howo- 
•yer neceffary in fome infbnces for the purpofes of 
juftice, ought carefully to be excluded when a 
definite rule can be conveniently applied*; "^ 

* It has been decitlelby a case, not before me when this es- 
say was written, that in car.e of ana'^ual fraul by the in?;nreiJ or 
his asent, the underwriter might retain his premium. — Chapman 
V. Frazer. Park, 218. There is no- report at length of the deci- 
sion, and it is not easy toaccedp to it on principk. If the up- 
derwriter eleAs to have the insurance considered as v )id, he e- 
lc(fls to treat the premium as paid without considt*raion. Hi 
r^ ceives a benefit, when according to th*^ f it5l disclosed he wa« 
never subjeil to any ris^c. The decision introduces a peaal con- 
sequence in favour of an individual, which, however reprehcnfii- 
"ble the conduflof the opposite party may be, is not supporcel by 
any analogy. It might be very desirable on any future occasioa 



CHAP. XI; 

Of StckWorthintfu . 

IT is an implied condition in every policy of rit%. 
fiirance, that the (hip. (hall be fea worthy at th« 
commenccnv^nt ol the voyage : no ij^norance of- 
the circum (lance will difpenfe with that condition, 
as the indemnity' againft extraordinary perils, ii. 
JFounded upon a prcfumption of general fufficiency ; 
but a def eft which has arifen during the voyage,, 
but before the infurance^ i% not within the con- 
dition. '](;he want, ot fea worthinefs> in the ftiip. 
alfo vacates a policy on the goods, and leaves the- 
party to whom they belong, to his remedy againft 
ihe owners. The fame principle has been extend- 
ed further in a moderft^ cafe, where aihip^a*. 
loft in the River Thames, not having a pilot oA 
board; and on that account the infurance was heldi 
to be f rfeited. Lord Kenyon ftating it as an ad»> 
mittcd principle, that the affu red. cannot recover 
unlcls they equip the fliip with every thing necef* 
fary for her navigation during the voyage y the fhi{^ 
berfelt* muft be fea. worthy, (he muft have a fuf- 
ficient crew,, and a captain and pilot of competent 
flcill. Kis. lordfliip declined giving an opinion 

tQ put that question in a. course of solemn examination, by a pro^ 
ceeding which bis unfortunately fallen so much iiUo disuse, as t% 
te almost thought offensiTe^ 
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, ^bether it was abfolutely neceffary that the pitot 
Should be qualified according to the ad, for the 
• regulation ol pilots in the River Thames, efpeciak* 
iy if the captain had taken a pilot who reprefented 
iiimfelf as duly qualified, and whom the captain 
really believed to be £©>.• — Law v* Hollingwortb, 
7 T. R. 160. 

Where the mafter of a veffel employed in the 
ilave trade, had not a certificate conformable to 
the afts for regulating that trade, the infurance wa« 
decided to be void.— --farmer ^^. Legg, 7 T. R. i85» 

CHAP. XII. 

€/ Illegal Foyages, 

ACCORDING to the principles \\'hich areap» 
Iplicable to contra£ls in genera], no policy can be 
fupported upon a voyage which is contrary to the 
proviCons ot the law, and this obfervation equally 
applies, notwrthftandingthe infurerfliould be fully 
apprized of the circutnftances inducing the illega- 
lity at'the time of this fubfcription. The law will 
give no aid to agreements founded upon its owa 
tniraftion. Therefore, when an afl: had paflfed, 
prohibiting aH commerce with New York — John- 
Ion V. Sutton, Doug. S54— (o when ' the king, by 
virtue ol his prerogative, lays an embargo upon 
veffels in time of war, which prerogative extends 
to neutral veflels in Britifh ports — Delmadu t;.' 
MotteauXy Park. 244, the infurance upon voyages. 
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-ettemjAed in contravention of thefc tc&n&iOTrsi 
^as ruled to be void. 

Under this head are alfo comprized voyage's la 
'contravention of the exclufive privileges of the 
Eaft India Company, Camden i/. Underfon, 6.T. R, 
'723, 1 Bos. and Pul. 273, and of the afts of «a« 
vigation. 

Two recent cates, of confiderable importance 
*have arifen refpcfiing the exceptions created by 
the. treaty witli America, and applying to botb 
thole fyfiem^. By thai treaty, confirmed hy btzrt. 
37, Geo. III. c, 97, the United States- of Arae-» 
rita -are allowed to trade with the 'Britifli territo- 
ries in the Eaft Indies. it'was»held, that accord- 
' ing to the treaty and aft of parliament, a native of 
Great Britain detoiciled in America, was included 
in the provifion ; alfo, that the trading trom Ame- 
rica to India, need not be direft, but might be 
carried on circuitoufly through any country in 
Europe, including Great Britain. Another quef- 
tion agitated in the cauie was, whether as the voy- 
age commerced before the figning of the treaty, in 
contemplation of a trade to the Eaft Indies, that 
did not render (he whole illegal : but as it did not 
appear that the intention was to lail to the Britifli 
territories, there was no foundation of faft to fup- 
port the - argument : but Lord Kenyon admitted,. 
that if there had been any infirmity in any part of 
the integral voyage, it would have made the whole 
illegal, fo that the aflured could not recover upon 
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isk policy upon any pm of it» — ^Wilfon v. Manyat^ 
8 T. R, 31, — 1 B.andP. 430. . 

There is an article in the treaty which provides 
that ihe veflels oi the United Stares (hall not carry 
^ny articles exported from the Britiih territories 
except to fome place in America ; therefore when 
fuch goods had been exported from Bombay to 
Canton, under a void permiflion from the gover- 
nor an^ council of Bombay, an infurance of the 
ihip at. and from Canton to Europe, was of no va«- 
Jidity, becaufe, during part of the time that the 
parties intended that the policy fliould attach* 
namely, while the (hip was at Canton, there was 
fomething illegal ia the tranfaSion. But in the 
fiuDC cafe it was decided, that the infurance oa 
goods purchafed at Canton with the proceeds . of 
the goods fo illegally exported, was binding, (it 
being found by the jury as a faft, that the voyage 
from London to Canton, and from Canton to 
Europe, were two voyages.) All the judges con- 
curred in the opinion which was moft pointedly 
ex pre fled by Mr. Juftice Lawrence, that in fuch a 
cafe they could not inquire into the means by 
which the merchant gains the money that is aF« 
tcrwards laid out in the purchafe of goods. If the 
money were obtained by robbery on the highway, 
and invefted in the purchafe of a cargo, he did 
itbt know why that cargo might not be legally in- 
fured. In order to render the infurance illegal, 
the illegality muft exift during the voyage infurcd, 
—Bud V. Appleton, 8 T. R. 562. 

Bv. U 
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Nq country .pays any attention to the Tevendt 
laws of another ; theretore, it a policy is effefted 
here upon a trade to the Spanilh territory, cort*. 
i triry to the revenue laws of Spain,' Vi. r;, Fletcher, 
Doug. 228—- Lever v. Fletcher, Park, 239, itis 
obligatory; "but a iJetention by theruling powers 
of that country, iov an infrafiion of their JaWj 
•would not be fuch as could be co\'ered by tlic in- 
iurance. The degree, in 'which trade with ^ 
:«nemy in time of war isillegal, has been the fub* 
jetiot rnuch'dircuffion.'but'upon a very full invet 
ligation it has been fettled by adecifion of the 
court of admiralty— The Hoop, Robinfon's Repv 
1196, followed up and recognized by a judgment of 
the King's Bench, Potts v. Bell, T. R. 548 th« 
trading with an enemy without the king's licence^ 
Is illegalin Britifli fubjeds, and that confequendf 
the infurance upon fuch trading is void^ 

The legality of infuring the property of an 
enemy has alfo been the iubjeS ot very confidera- 
ble difcuffion. In the prcfent war with France, 
infurances on French property are, by particular 
aft of parliament, rendered not only void, but 
highly criminal. Upon the general queftion it 
feems to have been ftrongly the difpofition of 
Lord Mansfield to favour fuch infurances. But 
by two decifions of the King's Bench, it is now 
fettled that they are illegal. — Brandon v. Neflbit. 
6 T. R. 33 — Briftow v. Towers, 6 T. R. 3^. 
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CHAP. XIIL 
Of Prohibited Goods* 

THERE are aSs impofihg penalties on both 
^rties upon any agreement by infurance, or other- 
wife to deliver goods impoited without paying 
duties, or any prohibited goods,* or- for the carry« 
ing flieep or wool beyond feas, 4 and 5, W. and 
M. c. 15.— ^28 Geo. III. c. 38) but thefe feemrc* 
ferable principally to cafes in which there is fom« 
-Goncurirencctinthe illegal. tranlatUoUy. rather than 
to common policies. All policies made on goods 
in general, which afterwards appear to be wool, 
pvobibite^' from, exportation,! ox; upon any fliip 
which fhouid have fuch wool on board, arc declar- 
ed to be voic^, nptwithftandrngi any words which 
may be ufed, 12? G. II. c. 21. — ^8 Geo. III. c. 
38. As a general propofition, infurances upon 
goods prohibited. to b^ exported or importi?d by po.- 
fitive ftdtutes, or by the king's proclamation in 
lime of war; or which, from the nature of, the 
commodity, and by the laws of nations, m.uft,nc- 
ceffarily be contraband, are void. 

It is agreed, that the taking of neceflaries to a 
place which is befieged, is contrary to the law ot 
nations, and all goods of that defcription ma^^ be 
ixuercepted and fold ; and therefore all infurances^^ 
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contrary to this principle, cannot be fuftained^^ 
Bynkerlhoek maintains the opinion, that carry—' 
ing any thing to a place belicged, is contrary to the 
law of nation^; and from the late deciiions of the 
court of Admiralty, in cafes of blockade, that 
feems to be the true doftrine.— ^Vi, Robinfon^Si 
Reports. 

It has been already mentioned that one countrjr 
takes no notice df the revenue lawsi of another, 
in this obfervation may be decided aH other laws 
of pofitive regulation. With regard to thefc it 
fcems to be the policy of diflFerent flates to coun- 
tera£l each other ; on the one hand to fecure ex- 
cluGve national advantages, on the other, to de- 
feat the meafures which are adopted for the pUr- 
pofe. 

CHAP. XIV. 

Of Wager Policies* 

WAGERING policies have been accidentally 
alluded to as we proceeded. From the review 
taken by Mr. Park, of the cafes upon the fubjeft, 
it appears, that contra£ls of infurance, valued Jree 
from average, interejt or no intereji, were original, 
ly introduced as real policies of indemnity, were the 
trader did not think proper to difelofe the naturt 
tA his intereil | and that if in fa£l there was no 
J2iierefi» the infurances were, at an early period. 
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confidcr-ed as void; b«t in procefi of time, the 
legality of them was allowed, and the number and 
confeqiiences of policies, whkh merely amounted 
to wagers upon the fafety of (hips and goods, pro« 
duced th^interpolbion al the legiQature.— 19 Geo. 
II. c. 37. The aft upon this fubjeS takes notice^ 
that the making of fuch affuran ces had been pro* 
duBiveof many pernicious confequences, whereby 
great numbers of fliips, with their cargoes, had 
cither been* fraudulently loA and deftroyed, or 
taken in time of wiar^ and that they had alfo en- 
couraged the exportation oF wool and other pro- 
hibited and clandefline trades^ It was therefore 
provided that all infurances on thcjkfps of his Ma* 

jcjiy, or any of kis fubjeBs, or uppn any goods on 
boar djuch Jill pSy inter tfi or no interefi, or without 

Jurther proof of inter tfl than ihep&hcy^ or by way 
of, gaming or wagering^ or without ben eft offalvagc 
in the a^i^rer^ fhouldbe void, with a provifo, that 
infurances on private fhips of war, fitted out by any 
of his Majefly*s fubjefts, folely to cruize againft 
his Majefl:y'i> enemies, may be made for the owners^ 
iutereft or no intereft, free of average, and without 
benefit of falvage. — ^There is alfo an exception of 
cffefls from any places in Europe or America in 
the pofleffion of Spain or Portugal. Thtere i« a 
fpecial provifion refpefting bottomry and refpon- 
dentia upon Eaft India (hips. It is fettled that fo^ 
feig[n (hips ar-enot wilhmthe fcope ot this aft.— 

^Thell'uflbn v. Fletcher, Doug. 315. — Crawford v. 
Hunter, 8T. R..13. Indeed the language of thcr 
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aft is f{5ecialand confined to {bips oi his Majciiy^ 
or his {ubjefts. 

The aft has been held, not to prohibit valueA 
policies, unlefs they are merely illufory, and efFec«» 
live wagers — to ufe the language of Lord Mans-, 
field, '* itit (hould come out in proof that a raaa 
had infured 2000L and had intereft on board to the» 
value of a cable only, there never has been, and I 
believe never wiU be^adet-ermination, that by fuch 
^n evafion th^ aft may be. defeated. Tliere aro» 
many advantages from allowing valued policies j- 
but where they are ufed merely as a cover to a wa- 
ger, they would bq confidered as an evafion."—* 
I^ewis I/. Rucker> 2. Bur. 1167.. Of courre, a-, 
xnere excefs oi value, in.a real contratl of indem- 
nity is no objeftion, and fuch a valuation is, in. 
iaft, neceflary for the purpofes of a co^nplete in- 
demnity ; for the value of. the fhip,. or the, prim^ 
coft of the goods^ are all that can be recovered up-t 
on on open policy, whereas the outfit, comraif- 
fions,exppnces». premium of infurance, and amo* 
derate profit muft be included to put the afTured^. 
in cafe of lofs, in the fame fituation.as if there had 
been a fafe arrival, and* thefe confiderations are in* 
dependent of any accidental flaftuation in the 
ilate of markets. An infurance upon the profits 
qf a cargo of molaffes, belonging to the plaintiff 
iv:ho had a contraft with government, and valued 
z^ 2oool. was deemed valid-^Grant u, Parkinfon; 
fark, 267. Ajnd Lord PQenyon has intimated his. 
opinion in favour of a valued policy, on the cotti^ 
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^lAions of the confignee of a cargo. — Flint V. Le 
Alefurier, Park, 268. The court of Common 
Pleas have decided, that a creditor ol the con-^ 

^fignor ofa cargo, for whofe ufe the confignee was 
direfted to apply a part of the cargo, had an in- 

Turable intereft. — Hilly. Secretan, 1 Bos. and P. 
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It was alfo held by Lord Mansfield and th* 
trourt of King's Bench, that.|j|e ofBcers and cre^** 
•«vho made a capture, haVe fuCTi an interefl as is the 
-fubjefl: of i'nfurance. The circumftance of the infu- 
Ired having the pofTeflion, and a certain expeftatioii 
«f receiving the 'property captured for their owii 
•emolument from the crown, fupported the contraft, 
and his lordfliip faid, that if a man is made an 
sigent tor prizes, he has not the pofieffion of the pro*, 
perty ; yei he has fuch an intereft in any fiiip com- 
ing home, that hemayinfure. — LeCras v. Hughes,- 
tark, 169. And very lately it was held, that the 
captors of a .prize wtich was reftored, could not 
fue fora return of premium, las having made an 
infurance without intereft. Lord Ken von (aid. 
«* That the captors had the poil'effion ot the pro- 
perty, and from that poffeflion certain rights and 
duties accrued. If the capture were improperly 
made they were liable to be called to an account 
in the Admiralty for damages and cofts. They had 
therefore a right to infure themfclves again ft the 
deciiion that might have loaded them with dama-. 
ges and cofts. It was important to them to take 
^i« that ther^ fliould be fpmeth:i:ig forthcoming 
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to anfwer for the amount of thofe damagfs/* Mr. 
Juftice Grofe obferv^ed, *' That the whole difficul- 
ty has arifen from confounding an abfolute inde« 
feafihle intereft with an infurable intereft/* Mr. 
Juftice Lawrence, ** The cafe turns on the fhort 
queftion, whether the infured had, or had not. an 
intereft which they might infure ? Did they mean 
to game ; or was not there a lofs agaiitft which they 
might indemnity themfelvcs by a policy ot infure 
ance ? I do not mean a certain but a poflible lofn 
It has been Ihewn that there was a cafe in which 
they might have been decreed to pay damage* and 
cofts, and that is iuiEcient."— -Boehm v. Bell, 8 
T, R. 154. 

It has alfo been held by the court of King** 
Bench, that the commiffioners, appointed by a5 ot 
parliament, for taking care and difpofingof Dutch 
ftips and effefts brought into this kingdom, ha4 
in infurable iRtereft as truftees, confignees, or 
agents— Crawford v\ Hunter, 8 T. R. 13, But 
this cafe is flll'l in litigation on a writ of error. 

An agreement upon payment of 20I. to pay. 
loool. upon the arrival of an Eaft India ft ip in 
the Thames, if (lie did not fave her paffage to 
China, was held to fall within the prohibitions of 
the aft. It was truly (aid, that if it were allowed 
all wagering policies would be turned into this 
form, and the aft would be effeftuallv evaded.—* 
Kenti/.*Biid, Cowp, 583." 

A'perfon itifurcd a veffel, on account of the cap«* 



OF CHANCmc tHE smP* ^ 

loih beingv indebted to him upon a bond, vliich 
is no infurable intereft. After the rifk was over, 
he fued for the premium as paid without confi- 
deration, but it was decided that he- could cot re- 
cover. — Lowry V, Bourdieu, Doug. 451. 

The exception withrefpeft to Spain and Portu- 
gal, is fliewn by Mr. Park to have been occafi- 
oned by the regulations of thofe countries refpeft- 
ing their colonies, but to lH|jnore extenfive than 
the objeft of it required* 

#& #C* #G ^* <<• #C- #& # -^ €C^ •^l' -^ 

~ CHAP. XV. 

'Of changing the Skip. 

. MR. Park has fhewn, in a chapter appropriated 
to the fubje£i, that if goods are infured on board 
.any fhip, the affured cannot fubftitute another be- 
fore the commencement of the voyage, nor during 
the courfe of the voyage remove Uie property in- 
fured to another fhip, without the confent of the 
underwriter, or without being compelled by a 
cafe of unavoidable neceflity. 

^,^^^^^^^^^ ^^^ ^^^^ 

CHAP.. XVL 

Of Deviation. 
IT is fully eftabliflied that any unneceffary devia- 
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tjonfroiii the' proper couHe of the voyfeige, teffnt^ 
nates the infurancc, without regard to its aftually 
increafing the danger, or influencing the lofsi whicb 
may afterwards take place. To admit a difcuffion 
crt the degrees in which deviations might be mate* 
rial or otherwifc, Would be produ£live of continual 
uncertainty and litigSition, and it is evidently more 
beneficial to adhere inflexibly to the general rule 
which renders it fatal. -Any improper delay is 
alio fatal in the fame manner as a deviation. 
Therefore^ where a vefl'el infured at and from the 
coafl 61 Africa to the Weft Indies, ftaved on the 
Coaft from AiigiiH: to March, and was employed as 
a receiving Ihip for other veflels ; thi« was ruled 
to be equivalent to a deviation. Lord Mansfield 
faid, '* The point is, whether the rifk has not been 
varied; it is not material whether or not the rifle has 
been greater." li a fliip infured for a trade has been 
"turned into a floating warehoufe, or a faftory fiiip, 
the rifle is different.: it varies the flay ; for while 
the is ufed as a warehoufe, no cargo is brought for 
her — Hartley v, Buggin, Park, 313. It has been 
lield, conformably to what appeared the ufage ot 
merchants, that a merchant fiiip carrying letters 
of marque, may chafe an enemy, and the lofiny 
fight tor five or fix hours in the night, was de- 
cided by the jury, not to defeat this right-— Jolly 
V. Walker, Park, ^gg. Going out of the way 
to cruize is agreed 'to be a deviation — Cock »• 
Townfoti, Park, 298. 

If the deviation is involuntary, and the crew by 
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force compel the mafter to coine back with a prize, 
it is an aft ot'neceflity, and therefore is excufed-^ 
Kiton V, Brogden, Str. 1264. Neceffary repara- 
lion, or the avoiding o! a ftorm, arejuftifiable caufcs 
of deviation-— 'Motteaux u* Lpndony. Afs. t Atld 
545 — Gilbert t;. Readfhaw, Park, 80* And if a 
ilorm drive a.fhip. out of the voyage into any port-, 
and being there, flie <lo:es the bell ihecan to get to 
her port of deftination, Are is not obliged to- re- 
turn back toxhe point from, which ihe was driven. 

That pofilion was. laid down by Lord Mansiield 
in a cafe wherein it was alfo decided, tliat a veiFcl 
infured from St. Kitt*s to England, having driven 
out bt St. Kitt's, and being^ obliged, to go to St. 
Euftatia's, did not forfeit the infupance by com- 
pleting her cargo there. It appeared in that cafe to 
be ufuali where a captain had not taken a full car- 
go at St. Kitt*^S, ^to take in the refl at St. Ejuftatia's, 
JDelany t/. Stodart, i/F. R. 22 ; but the general 
pofition ot Mr. Park, that ** completing a cargo at 
the port to whiqha veflel is driven, does-notdellrov? 
the policy, provided every thing;^ was done that 
could be done under (uch circumflaiices, for the 
benefit of the adventure,'* may be fairly deduced 
ftK>m:the;, nianjier 'n\ v/hich, the cale^was dilcuf-^ 
fed. 

It is fettled by many determinations, that if a 
fliipgo.to the ufual place of rendezvous for liie 
Cake of joining convoy, though fuch plaqe be out 
of the direft courfe of the voyage, it is no devia- 
tion* • From the direftion gixen by Lord Mansfield 
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in a cafe mentioned by Mr. Patk, that it acaptaiji 
had no other view or motive but to come the fate ft 
vay home and to meet with convoy, the inlur- 
ance continued good. — £nderby i/. Fletcher, Part, 
go/. It may be inferred that the preceding propor 
fit ion i& not merely confined to goiqg to a commpa 
place ot rendezvous*. 

Other in (lances of judifiable deviation may oc« 
C'lr whenever the fecurityot the voyage i§ the only 
objcfl in coiHemplation — Park, 3x0. 






From what was formerly mentioned, it is evi- 
dent that nothing can be confidered as adeviatioo 
which is in the ordinary and accuftomed courfe ot 
trade; but a few casual inftances will not, with- 
out a regular habit, be fufficient to juftily a de- 
viation — Vi. Elliot v, Wilfon, 7 B. p. 6, ParKt 
ftpj — Salifbury v Townfon, Park, 309. 

A policy was from Gottenburgh to Leith and 
Ccckenzicy and though Cockenzie was nearer to Got- 
tenburgh than Leith, it was held, that as the intend*- 
ed voyage was defcribed in the policy, and as there 
was no regular and fettled courfe known to all the 
traders, different from that fo defcribed, the fhip de- 
viated by puttin::^ into Cockenzie firft — Beatfon v. 
Hiv\orth, 6 T. R, 531. Sjmctimes there is a par- 
ticular liberty for deviation, the extent of Avhich 
is-a qucftion of conflniftien. It has been held by- 
Lord Kenyon, that a liberty to touch and flay, does 
not include a liberty to trade; fo as to break bulk, 
even though the Diip is not thereby delayed~S:,ill 
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^, WardelU Park, 295. Alfb, ijiat a liberty to 
call at any one port in Portugal, on a voyage. irpm 
Lifbon to Engl<ind, mi^ft be retrained to a permif- 
fion to call at fonie pqrt to the. Nortluvard of Lif* 
bon, in tb^ courfe oi the voyage to England, and 
that by going fouihward, the afllired had been 
guilty of %, deviation. rr-Hogg i/. Horner^ P*uk, 
258. 

: ** IF, from neceffity, one courfe of voyage is. 
fubflituted for another, it is incumbent on the iiK 
fured to purfne the voyage of neceffltydireflly, ir\ 
the moft expeditious manner. The deviation muft 
be juniSed both in fubilance and manner. No* 
thin^j more mufl be done than what the necef* 
fity requires." Thefe obfervations were applied 
T5y Lord Mansfield, to a. cafe where the mafler^ 
alledging a juftifiable cafe of deviation, had flop, 
ped and traded in a manner which the 2I 'edged 
neceflity did not require.-r— Lavabre v. Waller, 
Poug. 285. 

If there is merely an intention to deviate from 
the voyage infared, though formed before the in* 
cepiion of the voyage ; (Kcwlcy v, Ryan, 2 H, 
B. 343 ;) and a Ipfs arrives before the dividing point, 
it i5 no objeftion ; but if the intention is to purfue 
a voyage fpecifically different in its deflination, 
the policy can be no indemnity, although x\\q vcT- 
fel may be loft at a place falling Vii'ithi;i the courfe 
o\ the voyage infured*. 

' • Wookirlge v. Bojdell Doug. IS. In that case L,oti 
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There arc two ino(Jcrn cafes referable to thBi. 
hc;ad, with regard to the effeft of taking out ^, 
letter of marque. In the firft of' them, Den- 
nifon V, Madigliapi, 5- T. R. 580, (which I 
conceive to be the only printed cafe upon thcs 
law of infurance that has. beea omitted by^ 
Mr. Park), the veffel infured outward^, had put;, 
back for ftrefs. of weather, and was there detained • 
by embargo:, being fa detained ^, the affured ap- 
plied to the underwriters for leave to take a letter- 
of marque,, which after a good deal of mutual' 
communication*, was. refufed.. They; then to'^k. 
out a letter of marque withput leave ; and it ap» 
peared to the fatisfafiiqa of the jury, that the letter 
of marque was taken on board folely for the pur- 
pole of enabling, the (hip to avail herfelf of if ia» 
the homeward voyage, and that it was not intended > 
to be made ufeot in the outward voyage, and that 
there was no deviation in any refpefl. The court 
Oi King's Bench held, that the infurance was for- 
icitcd. Lord K.cnyon, after adverting to the al-. 

^arisficld obsen'ecl, thait " all cnntra(^s of insurance njust be » 
founded on ti'iith, and the policies framed accordiiiglx- Wheu 
the,itidUi*ed iutends a deviation frcm the voyage described, it is. 
always, provided for, and the indemnificuticn adapted to it. 
There never ws;^ a. man so fpcK.sh is to intend a deviation from 
the \cyage described, when the-hisarance was made, because- 
that would be praying without an indemnification. Devjaiions. 
from the vovage insured arisfc from after- thoughts, afjer-iiUi^rr 
est, after-temptation; and the party who a(fluaily deviates front- 
the voyage described, means to give up his policy. But a de- 
viation merely intended,, but never carried into efiefl,. is 9^ ocit 
4svia.tioi4(.** 
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^gatioh 6{ tliiere beitig no intention to ufe the letter 

'oi marque, aded that it Vras enough for him to fay^ 

^hat the captain had a temptation to deviate, and 

that this was fulch an effentia I alteration of circura- 

^fiancesfrom'the condition of the veffel at the time 

*t>f infurarice, as ought to difcharge the underwri- 

lers, unlefs itvas donetvith their ^6nfent. Mr. 

. juftice'Crofe, (the only other jiidge who fpoka 

upon the caufe) iaid, that the rifk of infuring a 

mere trading (hip, is very dfffercnt from that of one 

xarrying 'letters of marque, the premium is ccr- 

•tainly higher in the latter than iii flie former cafe. 

This was a direfl: departuire from the nature of the 

"contraft, as underftood between the parties. The 

Intention does not get rid of the objeSion ; for ' 

though no ufe was made of it, yet being a general 

'letter of marque, the captain had power to make 

life ot it as he pleafed, and it certainly held out a 

lemptation which was altogether repugnant to the 

nature of the contraft entered into, and contraiy 

'to the profefled underftanding of the contra&ing 

'parties. Both o1 the above learned judges laid con*. 

fiderable ftrefs upon the appiication for leave to car* 

^y out a letter of marque^ 

In the other cafe, Mo fs v. Byrom, 6 T. R* 
g79, the intention not to ufe a letter of marque, 
-and its having be^n merely t^kcn to quidt the ap- 
prehenfions entertained by failors of the treatment 
. they would receive in cafe of capture^ and to in- 
duce them to engage, indifputably appeared from 
(everal circumftances, particularly the not taking 
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oat a certificate &f clearance, without 'which thtf- 
If tter ol marque is void : and the infurance was- 
fupported. Lord Kenyon faid, that the preceding 
cafe which was decided upon principles that were' 
new, and which went to the extreme verge, had- 
been much prefTed upon them in the argument o* 
the prefent cafe aH biTiding it; but that cafe ought 
not to be extended further, and the prefent w*s 
clearly diftinguilhed from it. He confeffedthat 
he wiihed that cafe had appeared on a fpecial ver- 
iiO. in order that tlie parties might, if they had 
nleafed, ha%-« carried tlie record to the dernier re- 
fort, for he underftood that the decifion had been 
donbtcd, thongh on a review of the cafe he did 
not know that it was impropaly decided. In that 
cafe legal lettcn> ot marque were taken out tor thp 
f,i,, and though the underwriters exprefsly retufed 
their confcnt. the affured neverthelefs obtained 
them; and they could have been obtained for no 
other pnrpofe but that ol empowering the (hip t0 
■make captures, whereas here, no legal letters^ 
marnue were taken out, forit appeared that.no cer- 
..ficie was obtained, without which, the letters 
of marque weie void; and it appeared that they 
,vere Oi.ly taken out tor the purpofe ot procuring 
^-a.ne-i Mr. Jullidt. Lawrence made fortie obfer- 
■vu.ons to the fame effefcl, and faid, that when the 
f.an.en were procured, the letter of marque ceafed 
tohaveitscflea, and then it was the fame as . 
•there had been no letter of marque on board at 

all. 

Thefirft obfervaiioa that occurs upon the cafe 



tJr fienriifon t^, Mddigliani,'is, thlt the decifion 
^fers rather to the particular circumltances of aa 
application to the underwriters fhewing the opi- 
nion of the affured, and the intention not to ufe 
the letter of marque on the part of the voyage 
^hich was the fubjeft of the infurance, as furniflh- 
'ing an exception, than to the broad and general 
<5[ueftion, whether taking out the letter ot marque 
without any concomitant a6l inconfiftent with the 
purluit ot a trading voyage, is fufficient to vacate 
a policy. It muft be agreed that the poffeffion ot 
fuch a paper did not in itfelf, increafe the rifle ei- 
ther from natural perils, or from a ftate of war- 
fare. It will alfo be agreed, that any aftual devi- 
ation from the regular purfuit ot the trading voy- 
age would terminate the contraft, not with (landing 
fuch poffeffion ; (admit tor the purpofe of the 
argument, that the contraS, independently ot fuch 
deviation, continued to fubfift.) Thcobfervatioii 
ihat the rifle of a mere trading fliip is very differ- 
•cot from that of one carrying letters oi marque, 
ind the premium is higher, is certainly tnfe, as ap- 
plied to the cafe of a (hip inlured as carrying let- 
ters of marque; tor there a different coiirfe ot na- 
vigation is allowable : to chace is not to devi- 
ate, but an aft within the fcope of the indemnity. 
But this obfervation does not reach the cafe of 4 
<:ommon infurance, where t4iere is in taft no devi- 
ation from the regular courfe, and where it is 
admittedthat fuch deviation would be fatal. It is 
faid, that as the letter of marque was general, the 

captain had power to make ufe of it as he pleafed, 
Ev. X 
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That was only an anfwer to theargumwit tbctn^ 
ed upon .particular intention. The reply recurs, 
that as againKl the underwriters he had no power 
totnakeufe of it at all, and theeffeft of it in other 
, rcfpeQs ^as a jqueftion in which they were not 
concerned. It was ui-ged in ai^gutnent at the bar, 
and truly, that anintention to deviate will not af- 
tefi the policy; and it tl\e intention will not, 
much Icfs ihould a ^^inere temptation, however 
Ilrong, without tuch intention. -As to the appli- 
cation to the underwriters, no arguments <:an bi$ 
more fallacious than thofe which Anally refojvt 
themfelvcs into theapprehenfion of a ,par£y 4ipoa 
a queflion of iaw. A man will ik)1, in a -coun 
oi juffice, be under any prejudice hom having c;c» 
tra-judkitilly made the mod direfl and pofitive adU 
miflion oi anoint of law unfavourable to himfelf^ 
and it is unreafonable that any thing which at the 
utmoft amounts to do more than an implication ef 
fuch admiffion, fliould be allowed to have a greab. 
cr force than the admiflion itfelf. A doubt upon 
a fubje3»fhou4d always be a fufficient inducement 
jn point of prudence, to take precautions whiqb 
may infiire a favourable event; but the takiqg 
iuch precautions fhould not have the effeft ot de- 
ifeating the intereils wl}ich they were merely iiw. 
tended to fecure. 
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A- WARR AiMXy is a condition exprefsly in* 
cliuled in the policy^ot iufurance which- raail b» 
ftfiQly and literally coirvplied with, not admitting 
apy exception in rqfpeft otneceflity, materiality, pr 
anjr^ other circumftance. ItdifFers from a repre- 
fen ration, as tkut only 3ff<!fl:& th'e, validity ©f the 
f^oHcy, provided the cirewm£lanQe's,.fl;ated.*are ma- 
terial to the rift; and"a performance in fubrtrancc is 
Efficient, whereas a warranty is abftfute; and' im- 
Jeratfve. If is an e{ftnti:alingredient^iiV.tHe con* 
frafl; rendering it hypothetical, and caFinot bfe drf- 
penfed with under any circumOances whatever. A 
t^rranty.myftbe part ofnhij iafurances itfelt, and 
Containedin the fame inflfument ; a written memo* 
landam inclofed in the policy, or waiered*^toit,^ it 
act fufficient for the purpofe. Its being^ writtert 
Qn the .m^rgirk or in die body.maJce'sino^iilefencc^ 
-s-P«iwIon z:;^ Watfon, Cowp. 799 — Bize u. FJetch* 
Q", D^ug. 12 — Bean w^ Stupart— Kenypn v^ Ber* 
thon, Dong. 12., No paxtjculax, word? are n^^cef-. 
ft^y tor this purpofe, but in general a ay decla^ati-^ 
Qn refpejEling t'^ie fliip or voyage making part.of the 
inftrunxent is a warraiitv. ** Ssf.iUd from Liver* 
^(f( zjujt/z fourteen., 6-pQun4crSy fwivels^ fmall 
omiit amdjifty hands y cdpp^rjheaihcd^'' was ruled 
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to be a warranty in an aflurancc at and froip Af ri^^a^ 
and the vcflel having failed with only .forty -fijg. 
hHnds, the policy was* void — De Hahn v.. Hartley »/ 
«T.R. 343* 

But if the literal terms pF a warranty are coni-' 
plied with, nothing further is requifite. A vefTe! 
jnfured, loft or not loft, marrantcd well this ^th of' 
December^ was loft on the 9th of December- 
before the policy was fubfcribed, wliich wa». 
adjudged fufficient io fatisfy the warranty — Blac* 
turft V. Cbckell, 3 T. R. 36a*. 

The three cafes of warranty which mo ft fre^ 
quently occur, and which are particularly con&K 
dered by ^I^. Park, relate to the timq of failings 
to failing with convoy, and to neutrality. If a vef- 
fcl is warranted to fail on or betore a given day^ 
unlefs fhe aflually fails by that day, though pre- 
vented by an embargo, the policy- is void-— ^Hore 
V. Whitmore, Cowp, 784* It the warranty is ta 
fail on, or after a given day, the failing before 
that day is e(jually latal — Vizian v. Grant, Park^ 
326. 

WTiat fhall be confldered as failing within the 
jhcaning of thefe warranties, has been the fubjcfl 
6f confiderabledifcuflion. A vefTelinfured at and 
from Jamaica, warranted to depart on or before 
the J ft of Auguft, failed within the limited time 
from St. Ann's in that ifland, with intent to joia 
convoy at Bluefields, the ufual place of rendcz« 
vous, and was immediately afterwards flopped by 
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ei^barfio, and detained until after 4bc ift of A^^ 
i^ufl.- Xbe going to BluefieJds having no oihcr ^ 
pf)je£l than the purfuit ef the voyage, according 
Jo the fatefi courle of navigation, it was rulecl, 
.tbat the \varranty had been complied with — Bond 
3^. Nutt, Cowp. 90 1„. In a fubfequent cafe, the 
warfanty was to fail from . Guadalpupe on or be- 
fore theqifl ojl' December. Within the time,. th^. 
ireffcl failed' from Pointe a Pierre, expefling to. 
^eet with convoy at Bafleterre, in the fanie iflandf^ 
and received her palles under the exprefs conditioa 
of calling, for. fhe Government difpatches at B^fle- 
4erre, which mil ft have been paJTed in the regular 
courfe of the voyage.' .She was detained by aa 
•en^bargo at Bt^nTeter/C: beypnd the day mentianedfc 
\>ut the voyage having commenced, and been flop- 
ped by ?i<:cident» the ii^arranty was cpmplied witb^ 
•T-^TheUuflbn v, Fergufon, Doug. 361. Th^ 
great value 0} the property which gave rife to thrS^ 
decifions,, occa&oned a very minute exarninatioa 
of the law ; but the .decifion themfelves being 
^w conftantly referred to as poffefling thehigheA 
5iutharity, and giving the law upon the fubjctt, it 
will not be neceflary to ftate tiie obfervaiions by 
which they were accompanied. 

With refpeft to the warranty to depart, xvith 
convoy, the convoy muft be the rcr;ilar force, 
appointed by the Government of the country. 
The mere proteflion and company of an armed 
vedel i-s not fufficient. — Hibbert v, Pigon, Park, 
329^ ^^' P*^^^^ properly infers, that a convoy 
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appointed by the adtftirtl commanclmg^ia cMe^, 
upon a ftatiop abroad, is a convoy appointed hy^ 
Government. The neceffiiy ol having failing or^ 
ders^t in order to comply with a warranty- of depart 
tare with qoiwoy, has often been incidentally thfti- 
fobjefl'of difcuffi'on.. This point has Utcly come- 
^ore dtfeftly under the confideration of the cour> 
qf Common Pl^as in two cafes, the refoltof whicit. 
ij, that fuch orders mijff;^ it poffibje, be obtained.* 
before the time of failing ; but the poflcfltbn of, 
them, docs* nol fo elTentialiy conftkute a part of the^ 
definition oF failifiir with convoy^, that they roayi 
liot be difpenfed witbi under circumftances of ne* 
ccffity orexcufe;- as the fiate of the wealhtr, or 
the refufarofthe commander.. Inoneot thcfe ca« 
fes Admiral Chriftian, according to the" note othii*" 
evidence, by Eord Chief JdA ice Eyre, diftinguifh*^ 
cd accurately between fliips under the proteQion' 
of a ffeet and fhips under convoy. All friends ari> 
protefled whih they are ifi reach of-'prote6lion ; 
but (hips under convoy are under controul, that 
can bq fpoken to in a. language which they under«< 
fland. The convoy would fire at them if they 
itifteiiave ; and'according to Lord Eldon-, th'e- 
reafon of the rule which requires that the convoy. 
Itould be apgQinted by QpvejrniBent,^ (hewsr the 
ncceflity of having failing inflruftiops, fince with* 
out them the (hip does not Ift^nd ip thati relation^ 
or under thofe circumftances in w/iich {he can tako 
the OjII benefit o\ the Government convoy. ** IC 
the fleet be difpejcfcd by a flcrm, how is (he tg^- 
Ifearn the place bl rendezvous ? H it be attacked'bj^ 



^^H^rmRYf how'isvflie to obey 'fignals ? in Ihqjrt, 
^hiit cdmhiunication can the protefted have with 
■^e proteftirif force ?"^Vi. Webb v. Thpmfon. 
<1 B. p. ^-^Anderfon v. I^itirher, 2 id. ±64- It caft 
•hardly be neceflary after what has been premlfed, 
=to add, that if th^ warranty is not regularly com- 
•plied with, the policy is void, although the lofis 
inay be oocafioned inerclj^ by il>c ;perih of tht 
ilea* 

A watraiity to fail whli'COim)y, . is conftraed t6 
^ean a failing with convoy from the neareft ufual 
place of rendezvous — Lethulier's Cafe, 2 Salk, 
^^^-.^Gordon ^. Morley, 2 Str. 1265. There i$ 
never anyxoavoy from ^he port of London ; but 
•4in iafuribce from London, warranted to fail with 
convoy, is complied with by failing with convoy 
from Spithcad, that being the regular courfe. It 
is fettled, (Lilly t^,. Ewer, Doug. 72 ») thatawar- 
^nty to depart with conyoy, mull mean with 
tronvoy lor the voyage, and not fuch as may fepa- 
rate in a minute or two, or at any intermediate pe^ 
llibd, notwithftandiog refpeaable mercantile opi- 
nions ,w€re offered, that a convoy for the voyage, 
if intended, muft T^e fpecially cxpreffed. But ff 
the convoy is deflined for the voyage, the infur- 
ance'contiuues valid, notwithftanding an acciden- 
tal reparation — ^Jefferies v. Legendra, 2 Salk, 443. 
If there are relays of convoy, or il the convoy 
leaves the veffel put under its proteflion, at a 
place confidered by the Government as fufficiently 
near the place-of deftination, the warranty is coa^^ 
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plied* With ; for this captain of a mtrch^ht Riip^ 
cannot know the orders of the admiralty, ah<f 
inuft take fuch convoy as he Hnds— D'Eguino's t/^ 
^Berwick. 2 H. B, 554. 

Upon a Warranty of neutralify it is fufEcient'if 
the veffe I be neutral at the time of failing. Thf$ 
"his been pofitively fettled by different cafes, Eden,* 
V. Paikinfon, Doug. 732-^Tyfon v. (jurney, 5 
T. R. ^j"/^ and is now an iadmitted rule of law. 
There docs not- appcair to beany determinauioii 
tepon the point of war comraeiiciHg between tbb 
lime of effieSing thepoticy and the commencement 
ot the voyage* . Ferhaps . the true conclofioa m^ 
be, that fuch a warranty only relates to the ebarae^ 
ter of tl>e vefTel when a policy is fubfcrit^.. Mfam 
l^ark ofcferves, ** That if this warranty is not com* 
plied with, the policy is aWi^lutely void from thd 
beginning on Account of fraud.!'- If that, obferva^ 
tion is universally true> it induces the confequcnc^ 
that the objeS: of the warranty is confined lo th^ 
time of the contraft being made. 1 

The cafes refpefling this fpecies ot w^rranty^ 
are chic fly referable totheeffeft of foreign fefltcnces 
of condemnation ; and it is agreed, that the fen*. 
ience of a foreign court of competent jurifdiftion^, 
is conclufi ve as to every thing which it was intend- 
ed to decide. This pofitiou has beeri flrikingly 
exemplified in recent inftances ; for the French 
courts having, in their fentences for the condem- 
nation of American property warranted neutral, 
let forth* a ferics of abfurd and frivolous pxetencfe^. 



indicating a mere piratical difpofition to appropri- 
Jlte whatever they could fcize, and having drawn 
the conclufion contrary to every principle ot rea- 
fon and jufticc, that the property belonged to the e- 
Xiemies ot France, the Englifh courts have kit them- 
felves bound by ^he authority of fuch decifions, and 
incompetent to examine the princi|>ies upon which 
they were founded.^ — Vi» <3'eyer ^•. Aguilar, 7 T. 
fl. 681. A contrary line oF condu8: would have 
afforded the example of difpenting witih, and even- 
tually fubverting a very beneficia-l rule, t>y admits 
ting the examination of circumitances wlrere afubi 
Je6l is toncluded by authority. No formality of 
Ncxpreffion is requtfite^ and if it mani'feftly appcaris 
Hhat the •condemnation was as enemy's property*^ 
that is fufficient.* — Barzillay v, Lewis, Park, 3^9?, 
feat if there is any am^biguity in the fen( ence, fo 
that it does not appear whether the condemnation 
'Was upon the ground t)t being enemy's property, 
^r upon a pofitive regulation^ as an -arret for de- 
\:laring velTds pri^e, if any papers have been 
thrown into the fea, the truth of the cafe may be 
fliewn.-^Bernardi ^. Motteaux, Doug. ^j^» 
Were^ veflel warranted American, was condemn- 
ed in France, on the ground that her true dcfti- 
nation appealed to be for the Englifh iflands, hav- 
ing loaded in London, an.l having a quantity of 
gunpowder on board, the fentence was held not 
to be conclufive againfl: the warranty, 'the hEis 
and the reafons given lea ling to a contrary conclu- 
fion. — Calvert v. .Bovill, 7 T. R. 523. If no 
fpecial ground of condemnation appears, it is equi- 
£v. Y 



74 'o* warrantV. 

valent to a pofitive fentencc of condemnation •cm 
-cntmy's property. — Saloucci v. Woodraafs, Park: 
362. But one country is^not bound by thearbitra* 
ry and oppreflive regulation of another, contrary* 
to the law ot nations, a3ed upon as ai fpecific ground 
ot condemnation, and not falling within the :prin- 
ciple ol rendering particular circumftances effen- 
tial to the proof of neutrality ; therefore the un- 
derwriters were adjudged to be anfwerable wherea 
veffel warranted to be Portuguefe, was condemn- 
ed, becaufe (he had an EngUIh fupercargo. Mayne 
vtrs. Walter, Park, 363. There are two late 
cafes proceeding upon the fame principle, whicli 
have been fubniitted to in a great many ot hers, as 
concluding the law upon the fubjeft. In one of 
them (Pollard v. Bell, 8 T. R. 434 ) the reporters 
wifely forbear entering into the detail,, and obfervc 
that the fentences of the l^'rench courts condemn- 
ing a Danifh veffel, were fct forth at large in the 
fpecial cafe, but being unufually long and com- 
plicated, introducing a variety of irrelevant mat- 
ter and falfe reafoning, they are omitted in the re- 
port, as they could not fail of difgufling every 
perfonon whom the ta(k of reading them (hould be 
impofcd. It may be fufKcient to Hate that they 
recited feveral French ordinances, particularly one, 
which declares that all {liij)s fhall be confifcated 
wherever there fliall be a chief officer, being an 
enemy. In the other, the particular ground of 
condemnation of an American vefTel is not flated ; 
but it appeared to the court to be (Imply an in- 
fiLngeineut of French ordinances, and not any 
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^each of the law of nations, or of the treaty htt^ 
tween France and America — Bird v,. Appleton^^ 
8 T. R. 562^ 

A fhip was condemned on account of refufihg- 
to be fearched, and refifling with force; and this 
was adjudged not to vacate the policy upon a war- 
lanty. of neutral.pro.perty, the court being of opin- 
ion that a. neutral fhip is not bound to flop to be 
fearched^ ai>d that it is. rather an a£l; of fuperioi: 
force, always refi (led when the party, is able. Two 
ijnportant obfervajtions were made relpefting gen- 
eral principles conncftcd with the fiibjeft in diG? 
pute. A. fhip warranted neutral,^ nriuft conduft 
herfelf fo as-notto forfeit her neutrality. A fhip 
IS only bound to take notice of the laws of the coun- 
try fhe fails from, and bf that to which fhe fails, but 
not of the particular ordinances ol other powers— r- 
Saloucci- v.- Johnffon, Park, 364. But fubfe- 
quent to the decifion of this cafe, Sir Wil- 
liam Scott hasi in a mof! able jtidgmenti and'up- 
on examination of' the- great authorities refpe61ing 
the law of nations, d^ci^led in favour oi the ge- 
neral right of belligerents, to fearch neutral pro- 
perty, and of the liability to confifealion in cafe of 
refiftance. The cafe has been folemnly argued, 
and is now (landing for judgment in the court of 
Appeal. Suppoling the fentence of the court of 
Admiralty to be confirmed, the forielture of the 
infurancc will arife,- not from a ialfified-warranry, 
but irom purfuing a conduft which being repug- 
nant to the law ol nations, will equally attach whc* 
ther there is a warranty or not. 
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The doQrine that a condemnation in a court of 
Admiralty, of a veffel having ** forieited her neu, 
trality by refifting the right of fearch," was con- 
clufive againft the iiifured, has,, in. a. cafe of war^ 
ranty, been eftablifhed by the court of King'i 
B-iich, who held, that the adjudication of a vef- 
fel having broken her neiUraliiy^ and aSlti contrary: 
to tht law of nations., and the faith of treaties pre-, 
eluded the difcuflion of tlie tjueftion,. whethertlie 
tight of learchingexifted by virtueot any fachtrea^. 
ties. Tiie general queflion was not in that cafe ta- 
ken into confideration-^G.arrets v^ K^nfington, ^ 
T. R. 230. 

Amongfl the other unprecedented condu£k 
of the French in the courle of the prefent-war^ 
has been, the eflablifhmcnt of tribunals in neutral 
countries, for the condemnation ot vellels, carried 
by thcra into luch countries as prizes. Sii? WH- 
liam Scott applying the fame ability tothatfubn 
jeft, which marks his decifions on every other,, 
clearly evinced the nullity of all proceedings by 
fuch a pretended tribunal, and (hewed it to be the 
conflant ufage, that the tribunals, of the law of na- 
tions in thefe matters fliall exercife their lun6lion& 
ivitliin the belligerent country-^— Cafe of theFlado- 
xen Robinfon. j.35. The court of Kings's Bench 
have adopted his dccifion, and in a cafe embract. 
ing the ftime point, determined acsordingly. — ■ 
Hcivelcck z/. Rockwood,' 8 T^ R. 268. 

A cafe lately occurred of a veffel warranted Ame* 
ricaa property, which failed from England with- 
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OWt liavhig.a document required by the treaties be- 
tween America and France, in cafeof eitlier.caun- 
try being engaged -in war, but received it at 
Ouernfey, and was afterwards loft by the perils 
of the fea. As there was a part of the voyage, dur- 
ing which flie was Bot fupplied with the proper 
Voucher of neutrality^ the policy Was decided to 
be void .-.Ri ch V. Parker, 7T. R. 705. Butav«. 
xy proper animadverfion was made by one o\ the 
judges, upon taking advantage of fuch an objec- 
tion^ The doftrine involved in that cafe, is ilat- 
^d inth? following terms, by Mr, Juilice Lawrence, 
in one of the cafes above cited, and decided upoa 
. ^ different ground. (Pollard v. Bell,) ** that where 
^ ftate, in amity with a belligerent power, ha&, by 
treaty, agreed that the Ihips of their fubjeds 
Ihall only have that charaaer, when furnifhed with 
* certain precife documents, whoe^r warrants a 
fliip as the property ot fuch fubjeQ, fliould provide 
'himfelf with thofe evidences which have, by the 
country to which it belongs, been agreed to be 
the neceflary proof of that charufter," 

The following decifion ot the court of Com- 
mon Pleas oi'Philadelphia, is perfeaiy agreeable xo 
the fpirit of the Enghih law.— An infuiance was. 
made on the outward voyage with a warranty that 
orders would be given that the fiiip fliotild not 
cruize. No luch orders wereexprcfsly given, but 
the intention that there fliould be no cruizing was 
fufficientlv clear. It was decided, that the war. 
pnty was not complied witii. The following^ ^ 
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the fubftance-of the judgment giyenby Mr. Ship^ 
pen, the prefident. 

'* It h cpntended, that fufEcient appears on th»- 
face of the inftruftions, confidering the unwarhka- 
condition ot the vefTel, and the intent ol the voy- 
age, to fliew^ that though no exprefs direftion i» 
given noi to cruize^ yet fuch an. impHed direflioa 
is given,, as will fatisfy tliQ w.ords o£ the warran-^ 

" Tlie general intention of the owners, to be- 
collefted from the inftruflions, is fufEciently clear,. 
that they did not mean to give the captain 2ippzuer 
to cruize. But what was the intention of the par*, 
ties in makincr the warrantv P Was it, that fucfe 
orders fhould be given as by conftruftion or infer- 
ence, fhould fliev/ t-kat to be the intention of the- 
ovvneis ? or, was it not^ that the captain fhould bQ> 
diicfted in exprefs terms not to cruize ? 

'* n the warranty had' been that 710 ordtrsJlioulS' 
he given to cruize^ or that kejlwuld not be empow-^ 
ereJ by his orders to crmze^ tbefe inftru61ions 
wouhl certainly have been a compliance with the 
warranty ; but the warranty is not negative.ihdAhi 
fhould not have orders to criuze, but pofitive ihat 
he fhould have orders not to cruize. And in which 
ever way the warranty had been expre (Ted, if the 
captain had cruized^ and the vefTel by that means 
had been loft,^? would have been anfwerable. So, 
that the refponlibility of the captain is not any rul& 
to govern the conflruftion of the policy, becaofe if 
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Ve iMid cruized wifhout orders he would have been 
-equally liable, as if he had cruized contrary to ex^- 
prefs orders. The underwriters have ilipulateJ 
that more fhould be done than . would barely 
make the captain anfweraWe for cruizing. What 
their reafons were, we can only conjeflure; it 
might be fuppofed, that if the orders werefilentas 
to his cruizing, he might be tempted, by an appa- 
rent profpefl: of gain, to do that which he would 
not dare to do in the face of exprefs orders. It is 
well known, that there have been many captains 
who have not fcrupled to break orders which were 
plain and exprefs; but there are many more, 
who, when their orders are loofe or filent, or dif* 
-cretionary, have run the rifk of violating the fpirit, 
of them, and relied upon the generality or filence 
of their orders, to juftity them to their owners, 

*• In the prefent cafe, the condition of the veffd * 

did not preclude the poffibility of cruizing. She 

tnounted fixtecn guns ; flie had leave, by the terms 

of the polity, to call at Btanfort for mtriy fhe was 

intended to be a cruizing veffel after the outwaid 

"bound voyage was completed, and.it might not bfe 

an unreafonable fufpicion in the underwriters, that 

the captain, unlefs exprefsly reflrained, might be 

tempted \o cruize in the outward bound voyage. 

Whatever their reafons were, the underwriters had 

certainly a right to make it a part of their contraft ; 

without it, they might have retufed to infure at all, 

or they would perhaps, have demanded a higher 

premium ; and therefore being ftipulated, the owA- 

ers fhould have complied with it. 
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** Thefe warranties in policies of infurance arfr 
required by law, and by the conftant »fage ot mer- 
chants to be ftriftly complied with ; they are gr- 
nerally expreffed in a-few words, but where they 
are plain and clear, it would be of dangerous 
confcquence to this ufciul branch ol mercantile 
bufinel's, to introduce a loofe conftruftion ol 
them."— Ogden v^ Afh. 1786 — i Dallas, Rep» 

^•^•iC*#5 45#^*# •^#?^*^ 

, CHAP. XVIIL 

Return ofPremiurfi. 

THE general rules refpefting the return of prd* 
mium have been ftated by Lord Mansfield in thefol* 
lowing terras. — -Tyrie v, Fletcher, Cowp. 66^.- 
*' Where the ri(k has not been run, whether its 
n®t having been run was owing to the fault, plea- 
fure» or will of the infured, or to any other caufe^ 
the premium ftiall be returned ; becaule a policy 
of infurance is a premium for running the rifk of 
indemnilying the infured, and to whatever caufe 
it be owing, il he do not run the rifk, the confi- 
deration for which the premium was put into bis 
hands fails, and he ought to return it. Another 
rule is, that if the rifk has once commenced, there 
fhall be no apportionment or return oi premium af- 
terwards.'* Mr. Park ^Ifo flates it to be an univer- 
sal cuilom, that where property has been infured 
to a larger amount than the leal value, the overplus 
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"j^remruro fliall be returned. * The diflinCtion be- 
tween this cafe and that of a valued policy, is fufli- 
ciently apparent. He alfo intimates an opinion 
which is evidently juft, thai if the fliip be arrived 
before the policy is made, and the underwriter is 
acquainted with the arrival, but the infured not, 
the latter will be entitled to have his premium re- 
turned on the ground oi fraud : but that if both 
parties be ignorant ol the arrival, and the policy 
be in the ufual form, loji or not lojiy the under- 
writer fliould return the premium. 

The rule, that it the rilk has once commenced 
there flmll be no return, has received lome quali- 
fication in cafes where different portions of a voy- 
age were regarded as difti«6l rifles. A veflel was 
infured Irom London to Halifax, warranted to 
. depart with convoy from Portfmouth, (Steven Ton 
t;. Snow, 3 Bur. 1237) but the convoy having' 
{ailed before her arrival at Portfmouth, it was re- 
folved, that the aflured fhould receive a prfjf or- 
tionate return. Th^re was a ufage in favour of 
the decifion, but Lord Mansfield difclaimed pro- 
ceeding upon that, and in reieiring to the deci- 
fion upon a fubfequent occafion, obferved, that 
the intention ef the parties, the nature of the con- 
tra£l, and the coplequences oi it, fpoke manifeftl)^ 
two infurances, and a di vifion between them. Up- 
on an infurance, at and from ]zTmic2i, there was no 
failing which could be protefted by the policy, and 
it was decided as a general queftion, that there 
could be no «pportionment by dividing the riik at 
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Jiniaica from that on ' the Voyage — ^teyer ^5^ 
Gregfon, Park, 389. But it appeared in a tub-' 
fequent cafe, that there was a conftant and invaria- 
ble ufage under fiinilar circumftances, to return 
the premium, deducing <|ne half per cent, and the 
ufage was-exprefsly adopted as the ground of deci- 
fion. The parties were prevented trom fherw^ing a 
ufage as to the Weft India iflands in general, and 
the evidence was confined to Jamaica — Longx/. 
Allen, Ptirk .390. But the court ot Common 
Pleas lately confidered the fabjeftot apportioning 
the voyaye, as one upon wliich the law was by no 
means fettled. The jury found a verdifl for the , 
return of the whole premium in a cafe which only 
differed fiom Stevenfon and Snow, by fubilituiing 
Hull for JLondon, andBilboafor Halifax ; the court 
granted a new trial, but without Hating what the 
true rule tjpcn the fubjeft was, and feemedto con- 
lider the cafes as i r re cone il cable — ^Rothwell w- 
Cpoke, iB.andP. 172. 

An infurance at and from Harflcur to Angola, 
at and from Angola to St. Domingo, at and from 
St. Domingo to France, has been adjudged to be 
' one entire rifk on one voyage, and confequentlya 
cafe upon which, after the inceptifin of the voyage 
from Harfleur, there could hf no return — Ber- 
mon V. Woodbridge, Doug. 781. 

There are two cafes by which it is fettled, that 
if an infurance is made for a given fpace of time, 
and wiiljin that time the veflcl is loft under cir- 

■ 

cuiT3lUuces not pibicoled by the policy, there can 
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lie-fM> return or apportionment of the premium, it 
being held that the contraft was entire at a grofs 
:fuin tor. a certain period of time — Tyrie t/. Fleich- 
er, Cowp. 666— Loraine v. Tomlinfon, Doug. 58*5. 
I'n one of thefe. cafes,. (Loraine v, Tomlinfoa) the 
exprcffion of J^ \ ^s. per cent ^ — permcnth^ 18/. was 
relied upon as fhcwinpr a dinintiion of time from 

• month to month : but the court confideied that on- 
ly as the ground of calculating the grofs fum which 
was to be paid at ouce. . 

A creditor, by bond of the captain of an Eaft 

* India ftiip, i»fiired the ihip, ftating the bond as 
an intereft^ and atter the fafe arrival of the fhip, 

:. brought an a£Uon for the premium, as paid without 

- confideratibn. It was: agreed* that this was a gam- 
ing policy^ and that in point of law. no rlfk .had 
been run; but Lord- Mansfield (whofo mind had 

' fiuftuated upon the fubjefl:) with Mr. J u (lice 
i^fiiurft, 'and Mr. Juflice Buller, decided contra- 
ry to the opinion of Mr. Juflice Wiiles, that the 

. demand could not be maintained. Mr. Juftice Bul- 
ler feemed to think, that If- the a£iion had been 

• brought before the rifle, was. over, it might have 
been, different; but. obfcrved, that the party af- 

. fured waited till the rifk, fuch as it was, (not in- 

. deed founded ^injaw, but relling on the honour of 
the infurerj had Deen completely run. — Lowry r/. 
Bourdieu, Doug. 468. 

. Ir\ a fubfequent cafe, a perfon made a reaffur- 
,ance, . which was. upon argument, decided to be 
. .void, and the ajTured then cl^uming the premium. 
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it was held, that the cafe pould not be drftinguiA^ 
jcd from the preceding, and that the infurer was? 
entitledto retain the premium. — Andrec©. Fletcb«r 
3 T. R. 266. 

The propriety of the laft decifion may be very 
lairlv queftioned. In regard to the fubftantial juf- 
tice between the immediate parties, it is not onlyef- 
fentially different from, .but direftly oppofite to the 
preceding. In tBe firll cafe, the money might be 
regarded as fairly won by the infurer, upon a con- 
trail, which ahhough void in refpeft of legal ob* 
ligation, was no wife criminal. Tl^re was nothing 
unconfcientious in his retaining the money, and 
when that is the cafe, no afliftance will be given in 
the well-known aft ion for money had and receiv- 
ed. In the fecond cafe, the injuftice of the in- 
furer wasmaniteft and glaring, the money was ap- 
parently paid underamiftakeinpoint of law, and 
on the fuppofition of a valid contraft.* The rifle 
infured againil attached, fo that the engagement of 
the infurer required him to pay the ftipulated da- 
mage. He availed himfelf ot the proteftion of 
the law, and infilled that the policy was void, and 
was then allowed to retain the confideration given 
upon a contrail of indemnity, and which he affeft- 
cd to confideras an abfolute nullity, and which he 
bad r&fufed to perform. 

In an effayonthe fubjeft of money being re- 
ceived by one perfon for the ufe of another, I have 
accompanied fimilar obfervationson this cafe, with 
z more particular examination of the queilion a| 
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IniBir* vritfa which they are conneSed ; and if the 
fefukofthat examination is corre£l, thedeciiioa 
lad referred to, is not warranted by any fair prin* 
ciple of analogy* 

It is common, inftead of a warranty for failing 
with convoy, tor infure generally, and fiipulate for 
a return of part of the premium it the ihip fails 
with convoy and arrives. This is evidently the 
more prudent courfe, as compliance with a war- 
ranty may be prevented by many circumftances of 
accident or error. It feems ^nguiar however that 
the latter part of the condition fhould be appended^ 
becaufe, in regard to the diftinftion of riflt, every 
fubftantial effett of a warranty to depart with con- 
voy, which can fairly influence the amount ot tho 
premium, is attained. 

Upon the conftruftion of the word arrives^ tWo 
cafes have arifen : in the firft, the goods infured 
were injured by the perils of the fea, fo that the 
underwriters were anfwerable for a partial lofs, 
Upon'a diftinft examination of the fuhjefl it was 
properly held, that in the flipularion for a return 
of premium, no regard was had by the parties to 
the condition ot the goods on the arrival of the 
fhip, the agreement for a return of premium is fub- 
ffituted for a wariranty to depart with convoy, and 
the arrival of the fhip fliews that flie had convoy 
the whole way, or did not want it. — Simond v, 
Boydell, Dong. 255. In the other cafe, which is 
very recent, the veffel had been captured, and he- 
lore Ihe was taken into port was recaptured, and 
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brought to her originaldefti nation ; but thriii/bxi. 
crs were anfwerabte in refpeft ot falvage.- Thk. 
was ruled to he a fufBcient arrival, and the true 
conflriiftion o\ the term was held-to be an arrival in- 
the voyage infured. — ^Aguilar. v. Rogers, 7 T. R^ 



CHAP, XIX. ,* 

Of Ktajfuranccs and double lnjarances*\ 

THE a6l+ which prohibits Meager policies, aM<v 
" provides that it (hall not be law In I to make reaffur* 
• ance unlefs the affnrer become a bankrupt, orinibl- 
vent, or die, in which cafes his executors or affig^ 
nees may make reallurance to the ainount bcfoie 
infured, provided it be exprefled to be a reaffur* 
ance. A reaffu ranee is made by the original 
infurer, contracung upon a given premium with- 
another pcrr)n to affure his rcfponfibility. The- 
provjfiop refpefiing it was made in confcquence 
cA foiTje r.b:ifcs which had become prevalent. The 
prohiLjiou is in general terms, and includes the 
reaiTiirance ot foreign fliips. It was contended a 
itrw years ago, that as infurancas might be made chi 

* I have taken these siibje<Slg out of the order mentioned by 
Mr. Pirk, because double insurances do not fall within the 
class of cases which furnish matter of defence to the itt-» 
suier. 

^ • 1 19 Geo- n- c. 39. 




^ign Qiips without intereft, fuch fliips wer6 ttot 

'«fFe6led by the •other regulation refpeSing reaf^ 

iorance. — ^Andreez;. Fletcher, 2T. R.,i6i. There 

is an evident cl^ifFerence in the language cA the aS 

4is applied to the two fubjefls. 

A double aflurance differs effentially from a 
ireafTurance, inafmuch as it is not made by the iii- 
fqrer to Ihifi his obligation, but by the aifur^dto 
in crcafe his fecurity. If the fame perfon maLes 
two infurances he may recover to the tull amount 
of his indemnity upon either, but the feveral v.n- 
<ierwriters muft contribute amongft each other in 
proportion to their refpeflive fubfcriptions. By a 
idouble aflurance the iniured cannot entitle bim* 
fell to any thing more than a tull indemnity. 

Two perfons claiming diftinft interefts may 
-make leparate infurances ; and in cafe a lofs is 
claimed by one, he cannot be|)rcvented from re- 
' ceiving a complete indemnity on account of tlie 
infurance which has been made by the other. The 
principles refpefting this fubject were vfery mi- 
nutely difcu fled by Lord Mansfield, in a cafe in- 
volving a confiderable number of circumftances, 
' and leading to a conclufion according with the ob- 
fervations that have been made.-^— Godin w. Lon- 
don Aflurance, Cowp. 1 Bur. 489, 1 Bl. 103. 

It is not intended to take notice of the legal 
proceedings upon policies oi infurance, further 
than by mentioning, that as u part of the law 
againft mfuring without intereft, it is provided. 
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that in all anions upon policies of infurance, 
plaintiff, or his attorney, or ageitt, (hall, withiii 
fifteen days, after being required by the defenrli^ 
ant in. writing, declare what fums are aflured b)i| 
him in the whole, and what fums he had borrowed 
upon ripfpondeniia or bottomry for the voyage ia 
quellion. 

CHAP. XX. 

Of Injur anus upon Lives ^ 

INSURANCES upon lives, when there is a 
real intereft, are of evident benefit to fociety ; but 
thefe, as well as marine infurances, having, beeft 
perverted trom their true defign, and rendered inftru- 
incnts of gaming, the legiflature has provided that 
no infurance fliallberaade on the life of any perfon 
or on any oth^r event wherein the perfon for whofe 
benefit the policy is made, fiiall have no intereft, or 
by way of gaming or wagering. The name of the 
perfon interefted, or on whofe account the infurance 
was made, muft be inferted in the policy, and no 
greater fura can be recovered on fuch infurance 
than the amount of the intereft — 14 G. III. c« 

48. . 

It h&s been decided, that when the intereft was 
a note from the perfon whofe life was infured, 
and of which part of the confideration was a gam^ 
ingdebt; the note being void, there could be no 
cl-aim under the policy. ' But in the fame cafe afl 
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'fepFnion was intimated, that the infurance xvotilct 
be good notwithftanding the perfon giving it was 
a minor — Dsvyer t;. Edrie, Park, 432. In ano- 
•dier cafe, aperfon recovered ona life infurance, 
whofe :intefeft was a defbt due frorft the deGea^ed-— 
.Anderfon o. Edrie, id. ibid and Vi. TidfwcH v, 
-Angerflein, id. ibid, and Peake, 151. In both 
the fe cafes it feems to be taken for granted, that 
the mere exiftence of fuch a debt, without any 
'Contingency refpefting the life of the debtor, or 
^any enquiry as to the fufficienoy of his effects, was 
a good' infurable intereft. Thiis is certainly not 
•Analogousto the do&rineneceffarily involved in the » 
cafe of Lowry and Bourdieu;; for it was there ad- . 
mitted, that a bond from the captain of the fhip, 
^liofe folvency might depend upon the comple- 
tion of the vo^^age, was not a fufficient foundatioa 
for a policy on the fhip^ 

A policy upon fhe fex of a particular perfon, 
lias been held to fall within the general proliibi- 
tion ot infurances upon lives or oihtr €ven:ts. — 
3R,oebuck v Hammerton, Cowp.* 737. There 
are other objeftions to fuch a policy, as affeft- 
ing the feelings of a third perfon.; and therefore 
a wager on the fame fubjcft was ruled to be 
void. Lord Mansfield, in a cafe mentioned by 
Mr. Park, (Mollifon, r/. Steeples, 432,) intimated 
an opinion which feems to be manitefily juf}, that 
the general intereft which every man in the king- 
dom has in thq events of waror peace, ^^s not an in^ 
ierell w.itliin the a6l. Mr. Juftice BuUer has 

Ev. A ^ 
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llroiigly maintained the. pofition, that the ^S wajfe 
an effective prohibition of every wager contra6l 
whatever; but tliat o-pinion was over- ruled by the 
•decifion ot the other judges upon the cafe in whick 
it, was cxpre lied, — Good v. Elhot, 3 T, K. 

The general principles which "regulate tnariti^ 
infurances and all other contrafts, are applicable 
to infurance ior lives ; therefore the probability 
that a perfon at fea had been ioft in a ftorm, has 
been left to a 'jory as prcrulnptive evid<;nce of bis 
death.-^Patt^rfon 't/. Black, Park, -433. Lor<i 
Chief Juttice Holt decided, that an infurance for a 
year from the day of (he date excluded the day of 
fhe date; but that from the date would include 
it, (2 Salk, lv!j, 1 Ld. Rayrri, 480) but in rao- 
dern policies, the words **the'firft andthe laft dayf 
included," obviate any queftion upon that fubjeft. 
Mr. Park obfcrves, that the glaring abfurdity of 
fometirnes conftruingthofe expreflionsto mean the 
fame tiling, at oihe-rs tO^be quite dififcrent, has 
been entirely done away by the cafe of Pngh and 
the Duke of Leed??, in which the court of King's 
Bench held, that ttiey mean the fame thing; and 
that tliey fiiall either be exciufive or inclufive, ac- 
cording to thie context and fuhjetl matter, and 
fndll be (b conftruedas moll effc61ually to fuppoit 
the deeds o! the parties, and not to deftroy them. 
Ir may be reafonably doubted whether the princi- 
ple ftated in the cafe of Pugh and the Duke ot 
Leeds, has given any additional certainty to th6 
Iwv upon tliis fubjcfl-. According to the partica- 
, iur circumflances of that cafe, the validity ota !ca/e 
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3^endecl upon adopting the one conftruflion hi 
p«efer^nce to the other ; but in general the com- 
niencemcnt of a particular term is arbitrary and in- 
different, th^ term-muft'comprife, and cannot ex- 
ceed its proper linaits^ whether tUe day o£ nxaking- 
the contraB: is, oris nr;t included, IF a policy is., 
■made on the i-fl: of January upon the-life^ot'2^ ab- 
fent perfon forr a 5- ear, it is a priori immaterial 
whether his death on that id of Januai;y, or on the 
j^ft oi January following, Ihallgive atitle to reca- 
•ver. The infurance for a year certainly cannot ir\- 
rliide both ; and perhaps the .diflin6Kion oi Lord 
"Ghiefjis ft ice Holt may ftiilbe deemed cdrreft, un- 
lefs there are particular expredions or circumftan- 
ces to indicii^ic an^cjf ception^ 

A reprv^fentation by the broker, that- from- the 
^count he had received he believed the life to be 
good, was held not to afTofl the validiiy of a policy, 
(Stackpole ?y. -Simon, Park, 437,) asAhere was no 
fraudulent concealment, and he did not pretend to 
fpeak frpra ^viy.knowUdge oi hi* own, An exprels 
warranty that a perfon is in good health, only im- 
plies tirat he is inch a life as m-ight be infured on 
common terms, and tliejelorc the gout, or any ia- 
dilpofition aririgg. fiom having received a wpui>d 
which only allcfled the c.omlorts of lile, and did 
not increafe the probat.ility oi death, were decided 
.to be no objections under fuch a warranty — Rofs w. 
Sraduiaw, 1 3L {tcp. 312— rWiiiis v. Pocle, Pail;^ 

439-. 
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CHAP. XXL 

Infwranctsjrom Firt- 

The cafes which- ha^^e been decided refpeQing 
infurances from lofs by fire, are ver)' few. The 
general principles refpefling other contrafts,. and 
parnculaily thofe of marine infurance^ eq^ually e;&* 
tend tothefc 

The printed conditions referred to in every 
policy, are confiJeredas a part of the policy itfelf 
and muft be complied with in order to give a right 
to the party alFurcd. Under an exception that an 
inrurance ofBce fliould not be anfwerable for any 
lofs h-ippeniiig by a'sy invafion, foreign enemy^ 
or any military or ufurped power whatever, it was. 
conteuflcd, tli.it tl*ie \a^ w^rds ujurp^d power ^ in- 
chifK'd l!ic ifh of a riotaiis mob, but the court of 
Common Pleas, contrary to the apinion of Mr» 
Judicve Gould, decided otherwife. The true con- 
flrn^lion ol^ the term, as deduced from the context 
and nature ol the Tub j eft, was examined by Lord 
Chief Juliice Wilmot, in an argument ot dif- 
linguifhed excellence. — Drinkwatcr v. London 
Ail. 2 Wils* 363. The exception ot civil com'^ 
motion was applied to thofe alarming and dcftruc- 
tive rifHs in the year 1780, the niemory af which 
will be preferved in the hiftory of the country, 
ind ihe ob]c61 of which» as expreffed by LqkI 
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Jl^ansfield, was general deftruSlion, general confu- < 
fi^'^ ^^d . tQ aim at the .very vitals ot the c.onjlitu^ 
tion. - HIjj lordfhip obfcrvcd, that it was not ^^n 
occafional riot which would be anoLhcr queftion, 
and upon whtch he did not give any opinion. He 
thought a civil commotion was an infurreaion of 
the people for general parpofes, though it mi^ht 
not amount to a rebellion, and the jury decided 
-accordingJy.-^Langdate ^^ Mafon, Park, 445. 
l^he condition that there (hill be a certificate from 
the minifter and churchwardens, which is inferted 
amongft the rules of every office, has been, ia 
^nodern cafes, ruled to be ahfoliue and imperative. 
The office only ftipulates to pay forajofsupoa 
.Tvhich fuch cerriScate is obtained. If the grant- 
ing it is improperly prevented hythe office, that is 
-aneceflary, and perhaps the only exception to the 
general obfervation-^— Uverfley v. Wood, 6 T.R, 
701—2 H. B. 574. 

Where auinfurance was ftipnlated to he from 
half a year to half a year, and & much longer as 
the infiired (liould pay the premium, and the office . 
agreed to accept the fame within fifteen days after ' 
the expiration oi the former half year, it was de- 
cided, that a lofs which happened within the fif- 
teen days, the premium not being paid, was not co- 
vered by tiic policy — Tarleton v. Stanitord, j 
T. R. 691— B. and P. 

It has been fettled, that an infurance only attach- 
es in cafe the property continues to belong to theaf- 
lured at the tune of the lofs, except under ch-cunr-- 
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fiances of a transfer of intereft fpecially provi'd<r<fc 
(or — Lynch 1/. Dalzeill, 3 Br. p. 6, 497— Sadted^c 
Qomp. ^. Badroc]^, 2 Atk. 55^. 
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^NTRO DUCTIO N. 

THE law refpefting bills of exchange and pro- 
Iniflbry notes, has been the fubjefl of vtiy confi*. 
derable difcuflion, and iurniOied materials for fe^ 
vera] valuable publications. Mr. Chitty's treatife^ 
which is the taoft recent in point of date, accords 
rboft nearly in its plan with the effay which I pro^ 
pofe fubmittihg to <he public. 

Pothier has an excellent treatife upon the fub- 
jeft, and thelaws of England and France in many 
refpefts coincide, though in many others there is a 
material difference,' the pofitive regulations in 
tbe French law being more complex and minute 
riian thofe with which we are acquainted in Eng^ 



A iNTRODUCTIOlT. 

It fcems to be univerfally agreed that Haere atrf^ 
Aotracesof any analogous inllitutiqn intbecivif 
law; and the origin of thefe inflruments has beef* 
the fubjeft of fome difcuirion, but there is nothing* 
in the refuh more fatista6i:ory than that they were 
gradually adopted » And reduced into a fyllem to 
meet the exigencies of an extended commercew 
The alFiftance which tJiey afford to commerce, 
%vhen purfued according to their original riatur& 
and defign, ..is fufficienly manifeft. Modern times 
have alfo ferioufly felt the inconvenience of their 
abufe in cft^blifliing a, fallacious credits ... 

• 

Foreign bills of exchange, drawn by the creditor 
in one kingdom, upon his debtor in another, were 
familiar to the Englifh courts much fooner than 
inland bills, drawn by one perfon upon another, 
both refiding in this kingdom. The latter became 
cuftomary about the time of Charles the fecond, 
and negotiable promifFory notes feem to be of ft ill 
larrer origin* Two ftatues have placed inland bills 
and promiflbry notes, nearly upon the footing of 
foreign bills, adopting in refpeft: of the former, 
the cufiom of. merchants concerning the latter. 
Thefe inflruments are diflinguiflied from mere 
perfonal contrafts, by the peculiar quality of cre- 
ating an obligation, which is the objeft of a dire£l. 
regular transfer. 

In tracing the law upon this fubjeft, I fhall, in 
tTie firft place, examine the nature and properties 
of a bill of exchange payable to order; incorpo- 
rating f uch decifions relpefling promiifory notes. 
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1to*0t1itft inftrtiriiems, as are founded ii pon com* 
fcon prineipJes, and refdr to any peculiar dilHnc- 
^ofts either in the progrefs ot that examination-i 
«r in diftinft paragraphs, as rmy appear moft con- 
id uc I ve to art accurate difcaffion. 

There are fpecial regalationis refpefting bills and 
botes under five pounds; thefe will be Hated ft-pa- 
jately, and without inteiTupting the regular pro* 
grefs of the enquiry* 

In refpeS: to th^ perfons who ttlay be parties to . 
fuch inftruments, there is no diftinftion fiom th* 
*' tegular law of contraSs ; they are fubjeS to th6 
common exceptions . of infancy and coverture"; 
they may be drawn, indorfed, or accepted, cither 
perfonally, or by ihe intervention of an a^ent dii!/ 
authorifed, and the a6l qi a partner will he «)b]i- 
,gatpry" on his aflbciatcs. The authority .of an 
jagejitmay be general, and in cafe it is rccogni/:ed 
tnd avowed as fuch, it cannot be circumfcribed fo 
'.es to afFeft tlie interefl oi' third perfons by any pri- 
^ vate coBimunicatiops. The aQs of fuch an agent 
,alfo continue obligatory, not with (landing any rcj* 
^vocation of his authority, provided fuch revoca- 
tion is fiot fufficiently divulged. 

There may be alfo a fpecial authority in refpeft 
of a particular bill; and that is no further gbli* 
gatory than as it is regularly purfued ; theretore^ 
•when it appeared, that a perfon had fpeci^liy 
employed another to raife money upon a bill of ex- 
change, with particular direftions not to indorfeit 

. £v. B A 
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-the majorityof the court of King'sBendi wd^^e* 
opinion that an engagenient 'made byiiin, was 
not obligatory upon the pcrfon employing him ^ 
but in the coutfe oi* further enquiry it appeared^ 

nhat there was no fuch prohibition, and then it ^/va9 
adjudged, that the general 'authority toraireflip» 
Tiey on the bill, and "^vithout t^ny rcftrafnt as to the 
tnbde of doing it, comprized a power to do it, 'aCs 
tnight be found neceflary — ^Fenn v. Hafrifdn, -g 
T. R, j^-;^ — 4 T. R. 117. The figning or indort 
ing a blank ^note or bill, is an authority to fill 
it up with an indefinite fum, fo iara* regards thfc 
•right of a third perfon v(ho may give credit Yd It-^ 
jRulFel V, Langftafie, Doug. ^14. 

The aft oTorie partner m the natae oT tlie firfli^ 
Is allowed to be obligatory on the others, thou^ 
it may be on his own feparate account, unlefs the 
parties claiming the benefit ot it, received it wiA 
'knowledge of that circumflance, in which cafe thfe 
pthers are not bound — ^Vi. Shircff v. Wilks, Eaft, 
48. But after the drffolution of a partnerfhip, onte 
of the partners cannot -bind the others byliisfig- 
nature to a bill, although he is empowered to r^r 
ceive and pay the debts of the concern, and aflu- 
ally applies thfe money, which he recerves upc^ 
difcounting the bill, in thedifcharge of a partner- 
.iiip dfibt — Kilgour v. f inlayfon, j H. Bl. 1^^, 
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CHAP. I. 

jOfika gene fat MatAre and , RequifMs pf^a Rill of^ 

' E,^;change^, 

A^BILLt of exchiaTige is commonly drawn ,b)r 
one.pcrfon upon another, , direfting him .to pay a 
funx.of nxon(;y ta a thirds o^Jiis order; the firft 
jpcyfan is called the drawer, the^^ fegpnd the drawee ; 
zyiA after he has., acceded to the ocder»,. and under- 
taken for the payment af it, the acceptor ; . the. per- 
foa in wJiofe favour it is drawn, is called the pav ee ; 
and the p^yee^ or any other per fon,. giving; a fur- 
ther,crc.dit to the bill by his fignature, is called the 
Jndorfer ; luch fignature being ufiially,. but rcjt 
neceffarily, on the back (indorfo) ot the inftrument. 
•A' perf6n may alfo become a party to a bill' by ac- 
cepting it'for the honour of the drawer, or any of 
theindorfers ; theperfon entitled to receive pay* 
inent is generally rpierred to. by- tl^ nams of thc^ 
4k^lders, . ^ 

It is cffcntial to a bill of exchange that it fliall 

t)e foe the payment ot money, and for that only^ 

Any additional direfilion, as to deliver goods, de- 

^ftroys th$ foecial character^ and reduces it to a a 

ordinary coutraft.. 

Another effential circumftance is, that the mo- 
Bcy be payable at all eyents, and not dependant 
Mooiv any conditioflv* as the falc of aa- eilatet inar>» 
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ri^ge, the arrival of a fbip; but the time of pay^ 
mciit need not be preciiely afccrtained, providec; 
It dcj)ends upon an event which neceffarily mufl 
happen, as the death of any perfoti. — Cook v^ 
Colehan, Str. 1287, A bill, payable to a pcrfon 
vhca he came ot age, to. wit^c on the day of 
was ruled to be an engagement for the 
ab Folate payment on that day ; and the coming 
ot ai^e was rei^arded as a collateral reference, fa 
thar (lie money,, would have been due, notwith- 
flan^iin/T rhe pcrfon had died in the intermediate- 
time. — Qofs V. Nelfon, Bur. 226, And I have 
been eng;3:;cd in a cairfe, in which it was held by 
a very eminent judge, that a promifTory note ta 
pay on aperfon's coming oi a^e was a negotiable in-? 
itrument, and that notwithflanding no day wa^ 
fpccifiicd, the engagement wasabfolute, and wou^i 
not be defeated by an intermediate deaths 

It was decided at a period when our mercantife 
law was very tar from being reduced into a regular 
-fyilem, that a note to pay a fum of money withii^. 
two months alter a fliip was paid off, was negp, 
tiabie, for the pa/ing off the ihip is a thing of a 
public nature. — Andrews v, franklin, Str. 24,- 
Tins cafe had been fo often cited as an authority^ 
that it might perhaps be allowed as fuch, if it were 
to occur iigaiu in the indentical term.s, but no great 
die's can be laid upon it as entitled to any further 
authority. 11 a high degree of moral probability 
were i'ufficient, the latitude of the exception would 
almoft amount to a fubverfion of the rule. In ^ 
tubicquent cafe it is laid to have been decide4 tb^^ 



an engagement to pay Q. P. or. order 81. upon isfH-^ 
ceipt ot' hU wages or prize money, was a negotia- 
ble proflaiflbry noie, ^m fueh 2^ decifion never can 
be fupported. The engagei^ent depended not mere- 
ly on a public aft oi paying of a (hip ; but upon 
the wages being received by the drawer, which is 
certainly conditional. The reporter does not pon- 
tively flate the dccifion to have taken place.— 
Jtvans V, Underwood, i Wils. 226. Mr. Kyd 
takes notice oF thefe cafes being upon notp«, and 
jiot upon bills; but I conceive that can r^kot make 
any difference; and fince his pnblication it has 
teen exprefsly held, that promiffory notes and bills 
of exchange, ftand exaftly upon the fame footing 
in every refpefl:. — Carlos vi Fancourt, 5 T. R,* 

Jt is alfo neceffary that the di reft ion for pay:% 
jnent fhall be general, and not dependant upon a 
particular fund; but a mere reference to fuch 
fund as a matter of account between the drawee* 
and the drawee, and without affefting the right oj 
the holder, is immaterial. Whether a fund is men^ 
tioned, as limiting the claim of the holder, or oa* 
Ty as direftitig the application of the payment be- 
tween the other parties, is a queftion of conftruc- 
tion, with refpcft to which, every cafe reils upon 
its own foundation, 

It has been truly ftated by Lord Kehyon, that 
it would perplex the commercial tranfaftions of 
iriankind if paper fecurities of this kind were 
^ued out intq the world, encumbered with condi- 
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tions- and contingencies*, and' if the pM^fon^, '1& 
whom they were offered in negotiation, were obi. 
liged to enquire when- thefe uncertain evenia 
would probably b^ rcduQfCd to ^ cc^ti^inty. — '^ 

T. R. 485. ^ ' • 

But though engagements, which are conditional- 
or referable to a. particular fund» or comprize 
other objefts. than the payment of moneys, have not 
thefpecial charaft^r belonging to bills ol exchange 
or negotiable notes, they may be valid, as ordinsi- 
ry contrafls between tli^ immediate parties ; but for 
that purpoTe a fuffijcient confederation mull appear ^ 
and be exprcfsly alledgcd, whereas in re fpeft tee- 
the nt^gotiable in(lrument.% a confideration is pre- 
fumed as between the original parties, and a^tc^ 
derivative holders is immaterial, as will bci obfervctii 
.more particularly in the iequcl^ 

There are various fiamp daties impofed upor^ 
bills and notes, and a proper ftamp is elTential to* 
^he inftrumcnt. It is not fufEcient that it fhould" 
have a (lamp of the proper value or more, unlefs 
it is aifo of the proper denomination, a circunw 
fiance which is apparently hard and injudicious^^ 

If there is however a ftamp of equal or fuJ^erioC' 
value, the proper ftarnp mUy be affixed upon pa}-w 
nicnt of 40s. before the inftrunjenti? due,, and loU 
gherwards. It there is not originally a ftamp 
ainountiniT to the requifite value, the omiffion can 
jit'ver be ic^irally fupplied, in which refpeQ: thele' 
infhiimer.ts difirf:r from deeds and other writingi;^. 
which may be flamped at any time upon paying'^. 



^«rnalty of- i<ifl. "Wh^re the commiffionerS !iad 
f£tuedly affixed the Aamp, it was held, that no oh- 
jeflion could be t^kes, <as it Would be injurious to 
-credit, if it were iieceflary for an indorfee to afcer- 
tain bpfore he takes a bill- whether it was ftanxped 
or not, previous to its being made. — Peake, 173. 

it a bill is made with a proper ftamp, and is af- 
terwards altered by the confent of the parties, 
though before the negotiation, a new ftamp is ne-» 
te/Iary, as it is a different conirafl — ^Bowman i/» 
Kichol, 5 T. R. 537* 

A praSiee was introduced, which prevailed for 
;& confideiable time, of dating bills drawn in Eng- 
land at Hamburgh, or fome other foreign place^ 
l^ith a view to evade the payment of the ftartp du- 
ty', and upon the validity of fuch bills coming in 
queftion before the court of King's Bench, it was 
contended, that the drawer, who had given cur- 
rency to them as foreign bills, was eftopped from 
alledging their infufficiency; but the court de- 
cljied, that the want of a proper ftamp upon bilk 
;jiQualIy drawn in England, was an infuperable ob- 
jeQion, even to the claim of a fair holder, and cer-* 
tainly any other determination would have'beea 
very conducive to frauds on the revenue. — ^Joi;-. 
dain v. Laflibrooke,- 7.T. K. 601. 

If a bill or note is made in a foreign country, 
it muft he conformable to the laws oi that country, 
in order to be of any avail in this. The laws of 
Japiaicaimpofe a ftamp duty on promiffory notes, 
and a note containing a promifc to a laiior ior the 
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l^ayinent of lis Hvage«, on perfonhante ofaVd}^* 
age, was adjudged tO' be void for want ol Iiicli a 
Samp.— Alves t/. Hodlon, 7 T- R. 123. Inde- 
pendent of the deference which is ductdtheau* 
thority of that c!afc, it might be rcafonably fup- 
pofed, that although a promiifory note might, in 
rcfpeff of its etymology be originally defined .-js a 
nofaicontaining a promiTe : the term is now tech- 
nically appropriated to a mercantile engagement ot 
a fpecial charafter, and that the aft impofmg the 
duty Ihould be conllrued as referring to thofe 
well-known iuftruments, and not as affcftingr the 
jiromifes, which are part ot an ord inary contrafl \ot 
labour and wages. 

.-.'•• A*,bni or n®te may be made payable upon de- 
mand or at fight*, at a certain period after fight^ 
or at a certain period alter date, the tiriie is com- 
puted from its being accepted or protedcd for non* 
acceptance (Campbell v. French, 6 T. R. 200.) as 
on account of the dra\^ee not being found accord* 
iiig to the addrel's : or I conceive that in cafe of an 
inland bill, notice without proicft is fuflicient. 

It a bill IS Riade payable a Certain number oi 
days after date, the day ot the date is not included 
-in ihe computation ; theretore a bill dated on th^ 

• In respe«ft of the stamp duties it has been held, that an ex* 
ception from thfe stamp duty vjpou bills payable on demand, was 
not h; plicable to these payable at sight : it is also questionable, 
.V/hf L'l.^r ciuys of grace are not allcweu iip'.>n bills prAvalle at sight. 
— D'Vi Anson v. Thomas Bailey, 24, and the prevailing opinioa 
BeeTT.s to be in favour of tliat supposition : upon bills payaUc oa 
iCti^nand, they certainly are not alluvred. 
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Sjrft of May at ten days. after date, becomes due on 
t|ie day of grace after the eleventh. IF the bill is 
payable a certain number oF months aker date, the 
computation is by calendar montlis, (contrary to 
the general rule of conflruftiofi in otTier Cafes) and 
is not extended into any month beyond the num- 
ber fpecified, notwithftanding any inequality of 
length. Therefore a bill payable in a month after 
the 3111 ot January, becomes due on tlie' laft day 
of February, fubjeS to the days of grace, which 
Avill be particularly mentioned in a future para- 
graph « 

When a bill is drawn in a couhtryuiing the nev?" 
ftyleupon another ufing the old, or \nceverfa^ 
the queftion arifes, whether the date mud be com* 
pttted accordinfT to the ufage of the country where 
the bill is drawn, or that where it is payabl'i. I 
think the ftrongcr argument is in favour of the 
former, becaufe the date on the bill is generally 
that ot the day on which it is made. And the 

' ilrong preluraption in this refpeft is, that a perfon 
intends to reler to the commutation of the country 
werrehe reudes, and which is familiar to his ge- 
neral habits. If no time is mentioned, a bill is 
'.payable on demand. Foreign bills are olten drawn 
with a reference to certain 'periods after the date'', 
called ufances, and which are cflahlifhcd between 
one commercial place and another, by common 
ufage and confent, which commonly amount to 
one, two, or three calendar months. Bills may 

. be drawn at ufartce, double ufance, treble ufancc, 
iaif ufance, &c. 
£v. C i^ 
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Where the ufance is a calendar moYith, the half 
ufance is fihcen days, whether the biii is drawn in 
February or March. 

It is cuftomary in a bill or iiote, to exprefs that 
it is given for value received, and in France fuch 
value mufl be particularly fpecified. In England 
tbefewortls arc not raateiial, fo iar as concerns 
the general validiiy of the bill, but are eflentially 
ijecefrary in order to obtain the 'benefit oi the fl»- 
tutes giving intereft, damages, and cofls. 

It is ufual to mention whether the bill is to'btf 
paid as by advice iron? the drawer, ©r without 
fiinhcr advice ; but the giving or withholding ad-^ 
vice cannot afFcfl the intercd of the holder. 

To obviate t|ie dangers of navigation, foreij^ 
bills are commonlv drawn in fets: inland bills are 

y alfo fomctimcs, but rarely, dravv'n in this mode* 
The drav/ee is direfled to p?iy this firll bill of ex- 
change,- tliC fecond and thiiJ not paid, and f© 
mutatis mutandis, with the others; but if the firft 
wants this condirion, and it is only contained in 
the fecond or third, it is no dclence to an aflion 
on the firft, that t!ie fecond has been paid. In 
other words, a bill not conditional on the face of 
it, fhall not be rendered fo by what i? contained in 
any other v/riiing; but if there evidently appears 
to be a cafual ofriillion, as in ilating the words 
• fecond and fourth not paid, the payment of thfe 

. thiid may tc a fuincient difcharge — Vi. Bjiley. 
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' Tkt place where, a biy is to be paid ought cer- 
tainly to be mentioned ; and it is faid, that if the 
payee liveiat one place, and the payment is to be 
made at another, both rauftbe {pecified, bull con* 
ceive tl^iat thefe circumllances do notaffe^l the va- 
li^lity of the in(lrument, however, re^uifitp they. 
jPi^ybe in point bi coaycBknce^. 

4jft^^ #& 4C* #& #C-^- -3^ -^ r^^^ 

CHAR IL. 

Of t /id Transfer of Bills of Exchange.^ 

THE bill being drawn payable to order, the 
payee may either retain it and receive payment 
llimfeU, or niay negotiate it by indorfement; and 
this, though it is .made payable r*ot to A. B.. or or- 
der, but to th^ order ot A^ E...his making an order 
not being in any cafe an effential requiCte : fuch 
an indorfement mav be either in blank, by mere- 
ly putting a fignature on the back of the bi^l, ^ 
which transfers the interefl to the holder generally, 
•or there may be a fpecial indorfement, diretUng 
the contents to be paid to I. S.. or to the order ol 

I, s. 

It» was. once fuppofed, that if. an indorfement 
-was mi^de fpecially to a perfon by. name, without 
adding. to his order, it was.re[lri6tive, and *hat he 
could not by further indorfement, transfer his 
right againft the preceding parties ; but the point 
•uras decided otherwiie recently after Lord Mans-v 
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field's appoirrtment as Chief J'uftice. A jury of 
Hierchants found a verdi6l, recognizing it as a cuf* 
tom, that fuch an indorfement was reftriftive ; but 
the court of King's .Bench were of opinion, that 
it was a queftion of law, and that the contrary 
propofitiQii had been fully fetikd.— Edie v. E* 
I. Comp, 2 Bur. 12 iS- An indorfement may 
however be framed fo fpecially as to be reftriftive 
0i any furfchef negotiation, for inflance by a, fpe- 
cia] direftion to pay to.C. B. only. Therefore 
where the payee made an indorfement that the 
amount rpuft be credited (by the. dra^wees) to the- 
account of a particular p<*rfon, and the bill waa 
remitted to the drav/ees, and by them credited ac 
cordingly ; after a forged indorfement., in the name- 
ot the perfon to whom credit was to be given, 
and pa.ym€nt for the honour of the drawer, it was. 
decided that the drawer might maintain a^ aSioa 
for a return 'of the money, the rnajority of the 
Kinf]r*s Bench being oi opinion that there was on* 
ly a diieftion to give credit, and not^n indorfement 
to the perfon on whofe behalf that oredit was to be- 
given.— Ancher v. Bank of Epglapd, Doug. 637. 

The bill after it has been indoiTed by thepayQe^ 
may be furtlier indorfed from hand to hand 
Uirough any number ot perfons, the ultimate hold* 
cr having the engagement of all the preceding 
paities in bis favour. Such indorfements, like 
that of the original payee, may be general or fpe- 
cial, and a fpecial indorfement .will only bind 
the p5rty miaking it, according to its purport znd 
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^Hefl, it all the indorrements are fpecial, Ujc 
right of a holder is limited by their particular di- 
rcftions, but an indorfemen^ rriadein blank, gives 
a right to any holder into whofe hands the bill 
may afterwards regularly come, whether by deli- 
-KTt^ry orothcrwife; and it has been decided by Lord 
JCenyon, zt mji priits, that'notwithftandingafub- 
fequent fpecial indorferaent, ,the holder may main- 
tain his aftion againft the drawer, and all preced- 
ing indorfcrs, or again 11 the acceptor, tor he may 
conlider the payee, or any fubfequent general in- 
.dorfer, as having indorfed the bill tohimfelf, and 
. Alike out the fpecial indorfement*. — Smith v* 
Clarke, Peake, 225, 

11 a bill is cafually loft, the perfon who finds it 
derives no right againft the real owner, and an 
laftion may be maintained againft him for detaia- 
ing it, or converting it to his own ufe ; but a per- 
fon wl^o receives a bill loft or ftolen, without no- 
tice ot the faO, and lor a valuable confideration,- 
has all the rights which belong to any other holder; 
and this rule, though attended fometimes with 
apparent hardfbip, is founded upon the ftrongcrft 
principles of juftice and convenience, for thefe 

- • special indorsements are often used as a guard against 
jobbery, b^t they will be >rery insufficient in this respe<3:^ if they 
have no other eiTedt th§in that of limiting the personal responsi- 
bility of t'lie indorser. It \v0ui4 certainly be more agreeable to 
the intention of the parties to consider them as restrivftive. Per- 
haps, as taking such a biU without the signature of the person 
to whom it 13 specially indorsed, is out o f the ordinary course 
pf bushicss, it may be deemed suHicient to alFedtiie party takijigf 
iti with notice cf its being stolen qv, lost. 
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inftruments derive much bi their btntfit fr^m^ 
the currency which attaches to them ; any nanie- 
of eflablifh^d credit being a.fufficienrt inducement 
to receive them in the courfe of bufinefs^ where- 
as the confidence, which, is the b^fis of their ge- 
neral circulation, would bedeftroyed, if the hoH- 
ers were fubjett to a feiFies of Collateral enquiries, 
and bound in every cafe at their peril, to trace the 
hiftory of the bill from its being ifluejd to the timet 
ot its being tendered in payment.. 

A perfon may draw a bill payable to his order», 
which mnftbe indorfed by himfelf to give it circu- 
lation. Two perfons, not coruiefted In pahner- 
fliip, having drawn a bill payable to our order/ h. 
wastheopinion of the court of King's Bench, that 
they v/ere to be confidercd as partners in that tranf^ 
action, and that an indojcfemeat by one was fuffi* 
cient* It afterwards appeared to be the univerfal 
courfe of trade in fuch cafe, tor the bill to be in- 
dorfed by both perfons, and thereupon the in- 
dorfement by one was allowed to be infufficieivt-r^ 
Carvick. v. Vickery, Doug. 653. 

The indorfement of the payee is eflentially ne- 
ceffary to confer a right to any fubfequent holder 
again ft the drawer or acceptor, for it is only to 
that perfon, or his order, that they have- undei*- 
takento pay the amount ; and therefore if the jfig- 
nature of the payee is forged, though by another 
perfon of the fame name, no title is conferred ; 
and this notwitbdanding the payee is not fpe- 
cially defcribed, and the acceptance is after tlie. 



'isf !l ^ppear^ to be endorfed — Mead i;. Young, 4 
T. K. 28. The aftual proot of this indorfem^nt 
(being a neceflfary part ol the holder's right againft 
the acceptor,) cannot be difpenled witli, nofe^ 
^ilhftanding any difficulty and inconvenience 
\vhich may arife from the circumftance of the in- 
dorfer being unknown to the holder— ^Smith V4 
CJhcfter, 1 T. R. 6^4, 

But every indorler is, ?n refpeft to his indor- 
fees, an original drawer, and is liable to fimilar 
obligations as if he had aftually drawn the • bill 
in their favour, whatever his own right may be ; 
whatever obfervations therefore are made in tha 
fcquel refpefting the obligation of a drawer, will; 
ia. general, be equally applicable • to the cafe of an 
tn4ovfer.. » 

A bill cannot be indorfed over for part, at Icaft 
fo as to bind any of the preceding parties ; for a 
man cannot apportion fuch perfonal contra/ls, and 
make another liable to two aftions, where by 
the contratl he is only liable to one. Inanac- 
tion againft the drawer by an indorfee, for part, 
at was alledged, that by the cuftom of merchants 
a drawer is liable upon fuch partial indorfement. 
But in anfwer to the argument founded upon 
that allegation, Lord Chief Jnflice Holt fdid, 
'* That this is not a particular local cuftom, but 
the common cuftom of merchants, of which the 
law takes notice, (Hawkins v. Lord Rayra, 360 ;J 
hat a fubfequent acceptance w^ould be bind in :f, 
^id where th« drawer of a bill has .paid part, it 
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rnay be int^orfed o^cr for the refidue — Beawes £26^ 
Chitty 120. 

CHAP. III. 

Of the Acceptance of Bills of Exchange, 

THE acceptance of a bill is an undertaking td 
pay it when it becomes due. 

This is regularly to be made by the perfon up- 
on whom it is drawn, and may by either verbal or 
in writing — where a bill is maae payable at a cer- 
tain period alter fight, a prefentraent for accept- 
ance is eirentially necefiary, for it is only from fuch 
acceptance that the time is to be computed. 

An acceptance may be made either before the 
.bill is iCTued or after, or even after it has become 
due, and in the latter cafe is an engagement to pay 
upon demand. 

It a bill is only accepted verbally, and is not 
a Tier wards duly paid, the drawer, in cafe of non- ^ 
payment, is only liable to antVer for the principal 
lu IT), and not for damages and intereft. Such at 
lead Mr. Kyd argues, with confiderable cffecl, to 
be the meaning ot fome very obfcure expreflion^ 
ill the ftatute upon that fubje£l:. 

There is no particular form ot words neceflary 
lor an acceptance, whether verbal or written: any* 
cxprefiion which tefdfies an affcnt to the paynjent 
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i^ fuiSoient. There are feveral cafes refpeSing 
this fubjeft, but they principally turn upon quell-. 
ions ol conftruSion and whether the expreflions 
■which are ufed do, or do not, conftitute an aftual 
engagement, muft in every cafe depend upon the 
intention as coUeQed from all the circum- 

ilances« 

• 

In general If the drawee returns the bill, hav- » 
*ing written any thing upon it, as— the day on 
•which it will become due — it is an acceptance, un- 
Jefs explained by other circumftances^ A drawee 
kept a bill for fome days without objeftion, and 
"whilft he had it in his poffeffion made an entry of 
it in his bill-book, undera particular number, and 
wrote upon the bill the fame number, with the 
•^day on which it would become due, and after- 
wards fent it back, refufing to accept it. It was 
proved, that it was his common praftice to enter 
all his bills in this manner whether he intended to 
^Vcept thcnj or not ; the court feemcd to think, 
fays the reporter, that thefe circumftances alone 
did not amount an acceptance, for which there is 
' no authority, the other circumftaaccs certainly 
would not ; the cafe would not acquire any ad- 
ditional weight Iromthe drawer's habit of bufinefs. 
The entry could, at the utmoft, only amount to 
prefumptive evidence of an agreement to accept, 
and that prefumption would be dellroyed by re- 
turning the bill with a pofitive refufal. 

If a perfon accepts a bill which is aftually fhewn 
to him, ' he is anlwerable, although the name of 
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the draver is forged, his engagement relatirtg tb 
that individual writing: but it wii bout feeing the 
inflriiment, he engages to pay a bill of a certaiti 
tenor, drawn by a particular perfon, the engage- 
ment is only referable to a bill a6>ually drawn by 
the perfon m ho was mentioned, and not to any for- 
gery in his name. 

» 

An acceptance tnay Tdc for the whole futn far 
which the bill is drawn, or part of it, or it may 
be ior an extended thne, or upon a certain condi- 
tion, as the confignment of a caigo, the receipt of 
afumofmoiiey. A perfon on whom a bill was 
drawn, having at the fame time a navy bill iranf- 
mitted for fecurity, upon which the holder tender- 
ing the bill for acceptance had a ITen, kept tht 
navy bill, faying, that *tlie other ivould not be aci 
ceptcd till th.at was paid. This wss held tobea 
condirional acceptance, which became abfolutc 
upon the navy bill being paid — Pierfan v. Dun- 
lop, Cowp. ^71. 

Whether there has been an abfohate or condi- 
tional acceptance, or the extent of a condition,^ is 
(as was before obfervcd concerning acceptance 
general!}) a oLieflion ot ccniliufHon, always de- 
•pt tiding upon t];e particular circumflances oi the 
immediate caic, but wlicthcr an acceptance is ab- 
foli.lc or conditional, is for tl^.c dccifion of the 
court, and not the jury — Per Euller, 1 T. R. 186. 
Alio, a genera! v/ritten acccpi:..nce cannot be qua- 
lified by a verbal condition, which is only the ap- 
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► plication oC a eommon rule» refpefling all writtea 
iuftrum^nts. whatever, 

A perfon giving a partial acceptance, is bound 
by fuch acceptance, provided it is agreed toby 
the holder ot the bill; but it" the holder difTtfiUS 
fromwhat is ofFtfred, as by protefling d\Q bill for 
nonacceptance, it is a waiver oi the propofed en- 
gagement, and noobligaiioarcfts upon the drawee* 

— i^T. R. iB^v 

An agreement to accept may be obHg<»tory 
Upon the perfon making it. This was decided iri 
a cafe which underwent confijerable difcufiioa. 
White defired leave to draw upon Pi Hans and 
Rofe, propofing to give them credit upon Van 
Mierop. Pillans and Rofe acceded to the requefl, 
^nd after thoy had accepted the bill ot White; 
applied to Van JMierop, who agreed to honor 
their bill; but afterwards, upon tlis failure of 
White, retraced that confcnt before any bill was 
drawn. And the court of King's Bench decided, 
that the acjreement was obliiratorv. Some doc- 
trines were advanced in* that cafe, which are ex- 
tremely difputable, but the true fuhftantial ground 
of decifion feems to be, that the agreement of- 
Van Jvlierop to accept prevented Pilhiis and Rofe 
from, calling upon White, and th^t the agreement 
to accept was equivalent to an acceptance — Pillans 
v.. Van Mierop, 3 Bur. 1663^ Lord Mmsfiold in 
a fubfequent cafe, laid it down, that if one mnn to 
give credit to another, makes an abfoliite promife 
lip, accept his bill, the drawer, or^ any. other perfon^^ 
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.bill was only accepted by hinL a& feryant to thm^ 
company » as it imported upton, the fape of it tobes 
drawn upon himfeli, and the addition of Caflzief to. 
his name, was only to. denote his perfoa. more cer- 
tainly, and the dire£lion; tO; whqfe account be w^. 
to place the money was only for his own ufe. Jt^ 
was faidy that it might have been otherwife had the 
a£Lion been by the payee, who was privy to the. 
transa6lion, and ii it appeared that he tendered tha 
^ bill as a bill on the company-«-Thomas v, BiQ^op^ 
Str. 955 — 1 B. R. H. i. 

CHAP. IV. 

Of Acceptance and Payment for the Honaw qJ t^ 

Drawer and Indorjcr^. 

THE engagements of the drawer, the indor/l 
crs, and the drawee, who has taken upon himfelf 
the charafter of acceptor^ fail within the regular 
and ordinary courfe of negotiation t another en* 
gagement may arife by an acceptance for the hon- 
our of the drawer, or any ©f the indorfers, in cafe, 
the drawee cannot be found or refufe to accepts 
The holder ol a bill, who cannot obtain accept* 
ance in a regular courfe, has an immediate right 
oi aftion againft the drawer, and all or any of the- 
indorfers, ahd in the eXereife ot that right may 
fubjeftthem to confiderahle expence. It is there- 
fore manifeflly for their inteiefl: that any pcrfon oa 
their behalf ihould engage for the regular payme^fk 
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4lich engagement ihould dcfift from his purfuit. 

Therefore it is competent for any body to make 

fuch an acceptance, and charge the perfon for 

whofe honor he accepts, or any of the antece- 

T^ent parties, with the amount which he confe- 

iquently pays ; and he thereby impofes no greater 

obligation upon them than they were already lia-* 

ble toCn behalf of any holder j but an acceptance, 

for the honour of the drawer, or any of the prior 

indof fers, does not give him a claim againft any fub-» 

fequent indorfer. His acceptance is a fecurity to 

all who are interefled, that the engagement of the 

party on whofe behalf it is made, fliall be duly per- 

fbrmed ; and it would be contrary to the nature 

and objeft of the tranfaflion that the acceptor 

fbould have a claim upon a perfon to whom he has 

rendered hiinfelf liable for the fame demand. 

' This is an inftance of the implied or quaji con* 
Xrz&. oi negotiorum gejiioy the nature of which i» 
difcuffed in an EfTay on Mandates, which will be 
Ihortly prefented to the public. It is ^founded 
upon one perfan^s undertaking without the autho- 
rity of another to aft on his behalf, and impofes 
an engagement of indemnity on his perfon whofe 
bufinefs is undertaken upon either of thofe two 
conditions, ifl. If he fhould ratify the aft by his 
fubfequent affent. ad. If the nature of the bufi* 
nefs fhould be indifpenfable, and fuch as the prin- 
cipal would neceffarily have undertaken if he had 
had an opportunity. The prefent [cafe is with a 

flight variation of expreflion, -an inflance oi the^ 
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fccond condition, for it is to be prefumed, ths* 
every man would affent to another's becoming a 
furetyon his behalf, in order to prevent the in* 
conveniences which might otherwife fall upon him- 
felf. 

I do not find that there are any traces of this 
.fubjeft, having direfily come into difcuflion in 
our courts, but the. exiftence of fuch a collateral 
engagement is a matter of perieft familiarity. I 
apprehend that fome miftakes have become prcva* 
lent refpcfting it* 

It is ftated by Beawes, and feireral writers'whb 
liave adopted his obfervations as authority, that in 
order to induce t'he regular effefts of fuch an ac- 
ceptance, there muft previoufly be a proteft for 
nonacceptance by the payee : from which notion 
this fpecial acceptance is commonly termed an ac« 
ctpunce Jiipra protg/l. 

It feems to me that whoever firft ftated this 
jnaxim as part of Englifh jurifprudence, fell into 
the error oi" adopting as a general principle of mer^ 
cantile law, an infiitution founded upon the po- 
Ctive laws of other countries. 

According to the law of France, a proteft was 
eflentially neceffary to enable the holder to main- 
tain his aflion againft the drawer ; and the obfer- 
vation of Pothier places the neceflity of a proteft 
with regard to the matter at prefent under con- 
fideration, in its true point of view. He fays, 
*' Whoever difcharges a bill of exchange for the 



Jhonoiir of the drawer, or any ot the indorfers, in 
order to fubjeft thera to ati a6lion negotiorum ges* 
tarum^ muft let it be protefled'by the bearer. 
The reafoD is, that as the drawer an4 indorfers 
only become debtors upon the hill in confequence 
of a proteft, itis neceflary that.fuch a proteft ihould 
be made before he can alledge that he has acquit- 
ted them from tkiit debt^ and confequently before 
he can ht entitled to maintain the aftion nfgotio* 
rum gtfloTum^ againft them. '• Ctlu't qui acquitte 
une Uttre de change pour Vhonntur du tireur ou 
tie q^dquun des endojfeurs doit pour obligtr en* 
vers lui aftione negotiorum geftorum telui pour 
Vhonntur de quiU V acquitte la laij^er ptotejierpat 
It portcur avant quede la payer, Elem. Jur. camb- 
Hein. La raifon eji que le tireur et les tndojfcurs nt 
devenant debiteurs de la lettre que par le proteji qui 
en e/t fait, ilfaut quit ejl ete J ait pour que celid 
qui V a payee pui[fe pretendre les en avoir acquittes^ 
tt avoir en confequence contrteux VaSion negoti- 
orum geftorum*" 

It is Well knoWn* ts We will pi-efently haV-e oc* 
cation to obferve, that a proteft of an inland bill is 
not necelTary except with regard to damages and 
intereft ; therefore the reafon of the foreign laws 
I IS not applicable, and there is no pofitive law up* 
on the fubjeft ; but in cafe of foreign bills of ex- 
change, the proteft forms an eflential part of the 
'cuftpmof merchants, and to thefe the law which 
has been ftated generally may be correftly ap- 

Ev. £ & 
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y^lkd.. Ml. Chjttyilates what has been laid upali 

tUc iulje^i: with foine referve. 

In Cafe oF an inland bill it feems re'afonable 16 
llafc, that an acceptor upon honour, is bound, iii 
order to ni:iintain his a8 ion Tor an indemnity, to 
oivc iinint'Jiare notice? to the perfon on whofe be- 
halt lie cn-'-affcs, and that fuch 'notice is fuffi- 
clcnt. 

• Poihicr flatcs that the drawer or indorfer is en- 
tilled to the? fame delays, (tor which we may fub- 
lliduc ilic n)ore extciifive term cbjeBions) in thfe 
action brouj^ht by the perfon accepting for his ho- 
nour, as upon an aftion in chief; otherwile, the 
pciTon wliofe bufinefs is undertaken, would be in 
a woric condition than if it had not been fo under- 
taken, which the nature of the implied xontraft of 
Kdojlior u/?i ie/iorum does not admit. 

Nc/t only a fl ranger, but tlie drawee, may accept 
a bill for the honour of the drawer or any of the 
i'ldoiTcrs. The difference between luch a partial 
apd a^Cticral acceptance, is, that in the latter cafe 
h'" rei:d?is hirtifclf primarily lialde, and the general 
acccpta'.ico is prefunjptive evidence ol his pofTef- 
fin:r iitflicient elfctts, whereas by accepting fpeci- 
dOvy though liable to tho demands ot the holder, 
di it tli^^ acceptance were general, he only engages 
>jia kiiCiy for the perfon on whofe behcilf lie comes 
iorwardy^nd is entitled t© an indemnity from thaK 
^.ciio:!, or ai))' ot the antecedent parties. 

I- ;i]:»y peiliaps be- convcriient to depart a little 
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IVom the regular arrangement of our general ftib- 
je6l, in order to difniifs at once the obl.ervations 
refpefting the payment of .bills accepted (as it; is 
C^Ucd)Jupraproie/i, and alfo the^^^aynient upon a 
limifar pcinciple, of bills notdi\\y paid by the diaw- 
ee, whether agcept.ed or. not* 

It is faid by B^awc5».in addrtiori to th^obferv.^- 

tion which has been already difculfed, iIili iinle"^ 

the drawer or other perfoH, for whole I; jior ti 

acceptanpe is made, fignifiqs his approbntio^^ th'* 

acceptor on his belialt mufl: cauH^ -^ fornrdi pr.^f.'h 

for nonpayment to be made before he pj^i Cr.it 

money. Tiifs obfcrv^afion, like, the precedin;;, 

feems to have been orlirinaiiy fonndcd on :hc hin- 

pofuion that a protc!!: was .ncccii/jrv, in oi-icr f» 

charge in chief' the pcrfon lor wlv^'e :io''".^"r (^^* 

'engagement is made, .i.nd if the ar{Tiim':Pt a'''.v>dv' 

fubraitted^rerpeciuig a protell f()rr.o'racrr;>ra'H'r', 

is cor reft, a proteft tor nonpavment in the '^'^iq of 

inland bills js eqiUily'uane.ceilary. 

• 
When a bill is not duly pair! !)v tlie drawr'^ or 

j^cceptor,- any other pcrfon may pny ir !or t'^c *:o- 

' nourofthe drawer or indorfcrs. And th"s, it is 

faid; mil ft be preceded by a re';;.!,;r '.yrr^r^W !' -r 

nonpayment, but ttiis kind of.p.iyr:u ;^,t 's I'»:i' ]■'[ 

u^on the fame principles, and f;'.''j:Q !o ir^! 

fame obferyar ions, with an accrpr.iru-c u:^'<h]i.s 

iuft been confidcrcd; whatever thci(T>re is !*"•'• 
-- . • 

true concIuGon, in rtrpe61 ot the o;ic, I*^ r<u\„llv 

applicable to the other. A dr\wee, nho ivis ;jcrcpf , 
i^d'generally/carinot afterwards pay tiuder protclt 
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for the honour x)f the indorfer, or» as I conccisr^ 
of the drawer. He has already fubjefled himfelfr 
to an obligation in their favour, which he cannot^ 
by his own a6l, dilTolve or qualify, 

Beawes further obferves, that the poffeObrof a 
bill protefled for nonpayment, is not bound to ad- 
mit of its discharge from a third perfon under pro- 
teft, either in honour of the drawer or of any in* 
dorfer, unlefs he declare and prove that the honour 
©t that bill, was particularly recommended to him ; 
and adds, that if the protefted bill be indorfed by 
the poffcflbr's correfpondent, and was remitted 
by him, then the poffeflbr ought not to admit of 
any payn^ent in honour of the indorfements, but 
under the exprefs condition that the payee Qial| 
Jiave no redrcfs' againft the faid correfpondent. 

The latter part of this fentence feems to com- 
prife the true meaning of the whole, and the firft 
part muft be underftood with reference to it. 
Certainly the holder of a bill is not bound to fub- 
flitutc to a ft ranger a right which he does not 
intend to profecute himfelf, and ought cot ta 
give a right of a£lion, which he cannot maintain 
on his own account, and the t^rm correfpondent 
piufl mean, if any thing, the principal, tor whom 
the holder is merely an agent, and not any per- 
fon indifcriminately, who may have remitted thq 
bill in a courfe of payment. But if payment is 
terjdered to the holder on behalf of the firft in- 
dorfer, though without his direftion, jliftice 
clearly recjuires th^t he ftiould be permitted tq 
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srvtjw that tender, and oppofe it to any aftion 
which may be afterwards brought. I think alfo, 
that a tender by the firfl indorfer, may be pleaded 
by any fubfequent indorfer, ^nd that the tender 
pt any agent of that indorfer, and confequently 
of any friend interpofing on his behalf, would 
be fufficient evidence tp (upport the allega^ 
tion. 

CHAP. V. 

Of the Time when a Bill is Payable. 

WHERE a bill is expreffed to be payable at a 
certain period,, whether atter date or alter fight, a 
certain additional time is allowed by the ufage of 
all commercial countries, .called days of gra^ce, 
which probably were originally allowed as an in* 
diligence, but are no>v ingrafted into the contiafl 
as a matter ot right ; thefe vary in different places, 
bat in gng^^ind the time is three days, fo that a bill 
drawn on the ift, payable ten days alter date, be-., 
comes due upon the 14th ; but if the third day is a 
Sunday, orz^day of public reft, the bill is due on 
the day preceding. The only days of reft which 
are generally recognized in England, except Sim« 
day, are Chriftraas-day and' Good Friday*. To 
thefe may poffibly be added days appointed by 

• By a statute, 40 G. III. it is expressly cnaaed, that tlu» 
shall be the case as to Good Friday* but the law was geiujr^I/' 
considered to be so before. 
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proclamation for a public faft or thankfgivingp. "-t- 
do nut find it any where ftated what \KOuld be the 
rule ii the third day (hpuld fall on Sunday the 26)b 
ot D.eccmbcr, whether oa account of Chriftmas- 
day taliir:g on the Saturday, only one day of grace 
would be allowed; and the bill become payable 
on the: Friday, or whether four days would be aj- 
lowed, and the time be extended to Monday. 

Xhis additional •period is not allowedin refgeft 
of bills payabl-e upon demand. I ha^'e already 
flated it as a fubjeft of doubt, ^ whether it is allow- 
ed upoi^^thof^ payable aty/j A/. 

4 

Ilia cafe' which was decided UT>on a different, 
ground, ii became incidentally a fubjciS of'di/'cuf- 
fion whether the engagement was difcharged By 
payment of the bill at any time before the laft.mo- 
iTient of the day on which it became due. iiord 
Kenyon was ftrongly of the opinion that it was, 
as being within the general rule of law, that a par-. 
ty bound to do an a6lon a given day has till the 
laft' moment of the day for the puipofe. Mr.. 
Juftice Buller as ftrenuoufly fupported the oppo- 
fite opinion; he faid it liad been correftly ftatcdi 
by couiifel; that the nature of the acceptor's un- 
dertaking was to pay the bill on demand on any 
part of the third day ot grace, and t)iat the rule 
was lb well eilabliflied that it would be extremely 
dangerous to depart from it. With regard to fo- 
reign bills ol ejcchann-c, all tlic boolis arrec thaf 
the protefl muft be*m.ule on tlie laH: day of grsce 
which luppofcs a dclault in payment, for a prct^ 
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prrtK?t exift unlefs default be made/ But if the 
party has till the laft^ manient of the day to pay the 
bin, the proteft cannot be made on that day; 
therefore the ufagcon bills of exchange is eftablifli- 
'^d : they are payable any time on the laft day of 
grace on demand, provided that demand be made 
ivithin reafonable hours. A demand at a very 
early hour of the day, at two' or t*hree o'clock in 
the morning, xvoiM beat an unreafoftable hour ; 
but oh the other hand, to fay that the demand 
Zhou Id be pof^poned till midnight, would be to 
eflablifli a rule attended with mifchevious coijie- 
q-uences. The other judges declined expreffing 
any opinion upon this point, it being unneceflary. 
to thedeciuon of the cafe before t!iem. — Leftly t;* 
Mills, 4 T. R. 170. It bad been previoufly de- 
♦ cided, that a perfon committed an a£l of bank- 
lu-ptcy by denying himfelf to the holder of a bill 
of exchange on the. morning of the day when it 
became due. This was adduced as an argument 
inTupport of the pofition adopted bv Mr. Juilice 
Bhller, ai^d the inference was certainly juft. 

#&4|6-0 #S #& #6 46 #5 €^ 5^ •^ €^ -^^ t)^ i^ a^ 

CHAP. VI. 

m. r 

"Of the general Obligations iif the fever at Parties 4 

, TFlE regular obligation of the'accepf or is con^ 
fined to . the payment of the \^\\\ when it becomes 
due; upon- this point it will not be nece/Tary to 
eaiarge. 
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The obligation of the drawer and indorfert, ft 
tiDt only tor the payment but alfo for the due ac^ 
ceptancc of the bill. 

• i conceive tbe holder may in all cafes inCft up- 
on the acceptance being in writing, which is effen-* 
tially heceffary to give it the tull benefit of circu* 
lotion i and tbaf ihis fiatutes which feem to re- 
quire fuch written acceptance only in cafes of in- 
land bills for value received fayatU after date^ ac6 
no further material than in refpeft ot the cumula. 
tivg remedy for damages and intereft^ 

Mr/Chittjr obferves, that it may be doubtful 
whether the holder is in any cafe bound to ac* 
quiefce in an acceptance by an agent, as it mul- 
tiplies the proof which he will be obliged to ad- 
ducie in cafe of an aftion. It is ufual to leave a ' 
bill tor twenty -four hours that the drawee may 
examine his accounts, and determine whether he 
will accept or not, but this fecms to be rather 1 
matter of general courtefey than of abfolute right. 
Indeed it is impofTible that the law can, in any 
cafe, obli(Te a man to part with the poffeflion 9f 
his fecurity. 

It is ufually ftated to be one of the engage* 
ments of the drawer, (which of courfe extends to 
the indorlcrs) that the drawee is to be found At the 
place oi which he is defcribed to be, if that oefcrip- 
tion be mentioned wn thebill; and Mr. Cfaitty 
has the fame expreflion : but in another pafTage he 
fays, that if the drawee of a bill cannot be found 
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\i tlie place wher6 the bill ftates him to reficJe^ ani 
it appears that he never lived there, or has ab* 
tconcled, the^bill htobecoirfideredais diflionoured : 
iut if *he has only removecl, it i^ incutnbent oil the 
iifelder to endeavonr to find out to what place he 
is removed, and toinake the prefentiiient there; 
and he ftiould in aU cafes make every pofliWe en- 
'^uiry after the draviree, and if it he in bi's power, 
prefent the bill to him. 1 cannot think that this 
-doftrine is correQ, and that the holder of a bill 
who takes It »nder the t:onjfidence that it will be 
•accepted at a certain place, which is- >exprefsly 
'pointed out to him, ihould he burthened with a 
train of coHaterai en4|uiries.> The piace uppa 
which a bill is drawn is often of very confiderable 
importance. And in £nglandy London, as the 
general centre ot bufinefs, is cbnftantly preferred 
,to any other place. It would be very unfatis fac- 
tory if a perfon receiving a bill payable upon tj^ 
face of it in Cheapfide, flaould be fubjeft to a troif- 
. blefome examination, the refult of which might 
be that he had to fend it for acceptance to Ber- 
wick, or the Land's End. This do£lrIne is aifo 
direflly repugnant to the purpofe for which bills 
•f exchange were originally introduced, the dill 
charge ot a Tarn ot money at a particular place* 
iVthe drawee has publicly and notofioully rfemov- 
tA to another pkce in the fame town, it may be 
deemed a fair exception to*thefe general obfer-* 
vations. 
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There is a nijiprius cafe reported to have been 
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^decided by Lord Chief Jujlice Lee, whereia tre 
proof that the drav/er of a profniffory note bad 
fhut up hishoufc, was held to be infufficient, for 
that the plaiiuiiT ought to fhevv that he had en- 
quired after the drawer, and endeavoured to find 
him out.-— Collins v, Butler, Str. '1187. But great 
as the authority of Lord Chief Juflice Lee aflur- 
edly is-, ahafty decifion at niji prius* can never 
be the adequate foundation for a general rule con- 
trary to every principle oi analogy and conveni- 
ence. Mr. Chitty aJds, oft the authority of 
Molloy and Pothier, that if Qn.prefentment it ap- 
pears tliat the drawee is dead, the holder flioiiM 

* enquii e after his perfonal reprefentati ve, and if he 
lives wirhih ^ reafonable diflance,. fhould prefent 
the bill to him. If the drawee Is "Head, fubfc- 
quent to the drawing ot the bill, that may be agpod * 
excafe to the drawer, upon the comnaon principle 
that the thing ftipulated for has become inipoilible 
by the aft of God; but in fuch cale, the true 
courfe fcems to be to give immediate notice, ill 

•t>rder that the drawer may remit* a proper fum for 
payment, i do not think that the reprefentatives . 
tan be properly required to accept. Tor they are 
hot bound to enter into a perfonal obligation, and 

'cannot by any acceptance affipft the property ot th* 

'deceafed'. 

* It does not appear that in this case any plsu:e of payment 

was designated ; but suj^osing there not to be any, it would 

gcem reasouable that an enquiry at the drawer's last known place 

of residence should be suilicient $0 throw the charge on the ki- 

^4or«ier.. 
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TpKe f afTage alluded to in Pothier is, that if the re- 
lations alleclge that they aie taking the time allowed 
by law, for deciding w«lie!:her they fheill accept the 
jTuccefrion, or if there is no wido\s?! or prelmiiptiye 
heir at the place, the holder, is bound to m^ke a 
protefl at tjxe houfe ol the deceafed* 

In ananonyinoiiscafea.t ?i?yJ/'rzMi, before Lord 
Gh. Juf. Treby, reported by Lord R^ym. vol. i, 
p. 743, it is faidto be the cuflom ot merchants, 
that if a perfou upon whonxa bill is drawn, abfconds 
before the day of Mjiment, the manxo whom it h 
payable, niay prptcft.it, to iiave better fecuritv for 
, the payjnent, and give notice to the* drawer of the 
abfconding of the perfon on whom it rs drawn, and 
^ter th^ time of payment is incurred^ then it 

* ought to be protefted tor- nonpayment the fame 
4ay. ot payment or-afierit; but no proteft for 
noripaynicnt can be before the day that it.is payable; 
proved by mer^l^afrrs, 2^ G-uildhali. And. a»«' 
plaintiff was nonfuited becauls;. *k* had declared 
upon a cuftom to proteft for nonpayinent before 

if t}ie day of payment. This is a very loofe note, 
but was lately quoted by Lord Kenyon in fupport 
of the pofition, that a bill payable at fo many days 
light, is to be accounted fo many days after the 
bill fhall be accepted, or elfe protefied for ncn- 
^cceptance. — -6, T. R. 212. It may be inferred, 
hut not abfolutely, that in the ca{e to which the 
cuftom is fuppofed to rerer, the bill had not been 
regularly accepted. At that period the law ref- 
B^ffclinff inland hills was in its infancy,^ and bad^ by 
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no means obtained the charaQer of a regular fxt^ 
tern. It is now cl'early fettled*, that li a bill of ex- 
change is not accepted, an a£Hon on the bill wilt 
lie immediately againft the drawer (or any ot the 
indoifers) although the time of payment is not 
come. The reafon 'affigned by Lord Mansfield ia 
determining that point, was, that what the' drawer > 
had undertakea had not been periormed, tke 
drawee not having given him the credit, whick 
vras the ground of the contraft. — Milford Vk. 
Mayor, Doug. 55. 

In a cafe, preceding that before Lord' Manft 
field, U' was held,, that the drawer of a bill con'« 
t rafted a debt the very tnilant when he drew it^ 
and that the nonacceptance or protefi, did not 
raife any debt, but was only notice tx> the holder 
that the drawee could nofc pay the fame ; confe* 
cjnently that the dt:bt was proveable upon an in-w 
Icrvening baokruptcy, and barred by the cer- 
tiricate.— •Macarty v^ Bairrow, 5tr. 99^-— ^5 
Wils.^17. 

There are references in the treatifes on this v 
fubjefl: to a protefl for better fecurity, if an accept 
/^r become infolvent, oris publicly reported to 
have failed in his credit, or abfents himfell: froni 
the change before the bill is payable. I cannot 
however difcover any inftances.of our courts judi- 
cially aftiug upon fuch a cafe, by* compelling the 
drawer to give a better fecurity for the payment, 
which is the obligation fuppofed to arife. 

The unde^aking that a bill fliall be accepted up« 
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M>n prafefttment Co the per (oh on whom it is drawni 
and paid when it becomes due, can be caTiIy un« 
derftood; but what fliall be deezued giving bettei; 
fecurity, or how the giving it can be judicially en- 
fojced, are enquiries to which it wdl be eafy to 
give a definite anfwer. The probability fcemsta 
be that our writers have copied what has been faid 
tipon thefe fubjefts by the jar i 8s of other coun.- 
tries, wbiqii have judges appointed to decide fum- 
jnarily on commercial fubjetis wiih-ronliderable 
latitude of difcreiion. It appears, that according 
to the laws of France, the drawee might be admit- 
ted togive fecurity for payment if acceptance was 
, acchifed : lo that there protefls for nonacccptancc 
were in effe£l proteAs for better fecurity, wi:creai 
we have feen, that in England the amount cl ihz 
H bill becomes an abfulute debt im'Tieii^sitly r-on 
nonacceptance. Upon the wh*;lc I do not thin!: 
that a protefl for better lecuriiy conrtiiufc* any 
part of the Englifh law. 

• 

* CHAP. VIL 

Of Interefl, Cojis and Damages, and herein of Lx» 

change and Re-exchan//. 

IN cafe a bill \% not regnhtly fu U t!*e }/A It 
has in certain cafet a right lo rccov -r m:t or !/ ti."i 
principal money exprciTed m the l;;ll, hd', iif > h • 
tereft, coiU, and dani^^es- 

. T^ rig"^ in cafe of foreign l/#;!>, i 4 ;;';/>'/ 4l# 
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Jn rcfpffl: to inland bills, it is founded on tfie reC. 
peSive ftatutes ot g and ip William III. c. iTj^ 
and 3 aYid 4 Anne, c. 9, and confined tofuch as are 
exprefTed to be made lor vzlut received, and wliicl^ 
are made payable at certain pcripds qfUr dale^ and, 
^re drawn ior^l. and upwards. 

The nature ot protefls will be more fully dif-? 
puffed in a fubfequent chapter, but it ipay be her^ 
generally mentioned, that they are in all cafes ne,* 
CcfTaiy withrefpeQ: to foreign bills, but in the cafe 
of inland bills are only material for the purpofe ofj 
^nforcinff this additional claim* 

The intereft is to be computed from the day 
when the bill ought to be paid, and is carried on^ 
to the time when final judgment may be figned. 

The cofts and damages ufually conn ft of thcv 
re-exchange, provifion, (or as it is more ufually^ 
termed in thijs country^ Bankers' Qominiffion); 
gjnd poftage* 

The following extraQs from Potbier, will dif- 
^in61:ly explain the nature of exchange and re-ex- 
change. ** The price of exchange arifes fronx 
the circumftance, that in connnercial places a bill;, 
drawn upon a particular place, is fometiraea morc 
valuabie than money, and fometimes on the con-, 
trary money is more valuable than fuch a bilL 
This difference in value depends upon the abun- 
dance or fcarcity ot the money which is to be 
drawn for or remitted. Therefore if a negctia- 
t;cin takes place at Lyons, where tlie merch^ntsi 
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?jav'e large fums to remit to Marfeilles, and but lit, 
tie to draw for there ; there are more perfoiis defir* 
ous of exchanging their ihoney for bills upott 
.'Marfeilles than ot exchanging fuch bills for mo- 
ney. Confeqi^enijy the want of bills upon Mar- 
feilles being greater than of mc«ey, they are o€ 
•Tiiore value ;" flke balance is in their favour one 
per cent, or any other fuiD as the cafe may be,j> 
*' and yoif mull pay a banker a^ Lyons the 
'amount of that balance in order to obtain fuch ^ 
bill; for in fiance, upon a balance of one per 
cent, loicl. for a bill of lOooK On the contrary 
it the merchants at Lyons have but littie mo- 
'tiey to remit to Marfeilles, and a great deal to 
'draw from thence ; there are more perfons wh(> 
are defirous of ex'changing their bills upon Mar- 
feilles for cafii, than their caTh for bills upoa 
Marfeilles ; and the balance is in favour of cafhi. 
Therefore the banker in cafhing my bill, will re- 
tain one per cent, or any other fum according to 
the cocrfe of exchange. This courfe of exchange i^ 
fiifceptiblc of much greater diverfity in the tranf- 
a^lions between different countries, than betweert 
difTerent places of the fame kingdom^ and dependi 
upon a greater variety of caufes.** 

[When the fums to be drawn for, and thbfe td 
be remiued are equal, or fp nearly equal, as to leave 
no rnaterial balance on either fide • there is no caufe 
for any premium, and the exchange is at par.J 

** In order to explain the nature of re-ex- 
change we muft obferve^ thai the holder of « 
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bin, upon payment beini^ retufed, tnay takfe Up 
from a banker, in the place where it is payable'^ 
the araoniu ot the bill, and give him in return k 
bill payr*ble at fight, upon the party from whoift 
tlie firft bill was received, or upoft any other per- 
fon. U he be obliged in confequeftcedt thecourfe 
of exchange, and the balance being in favour of 
cafh, top.iyji price for the money xvhith here- 
cei/es, that pried is the re-exchange which mud 
be CDUipenrated by the preceding parties to thtt 

bn >» 
Ul. 

The bill given by the banker (liould be drawn 
upofi the place from which the other was remitted* 
ir it be Hrawa upon any other place^ fo as to en- 
hance the price of exchange, there is no ground 
for ciairiiing reimhiirfment beyond the fum whicS 
iwuft have been paid upon a bill drawn in the 
rcf;iilic coinTe. IF there be no regular inter- 
comfe belweea the place where the difKonoured 
bill IS p:iy:ible, and that from which it was remit- 
ted, Lt that IK) cafli could not be obtained for a bilh 
payiibL' thcie, the bill given in the courfe of re- 
cxchan;^c m^y be drawn upon fome other place ;* 
but the intcrclt ©f the perfon who made the remit'- 
tjnce, ami who mufl finally bear the expence^ 
ought to be pirincipally confuited in the arrange- 



ment." 



When the p?) ee oi a bill indoifes it over, and 
it is r: ijnicl with the expence ol re-ekchange on 
•l! e i'-idoricr, he is entitled to demand from the 
drawer the re-exchange which he has paid to tbt 
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t^ecridr holder, and alfo that i^rhlch he Incurs ia 

taking up cafli for the payment. And in* like 
manner the indorfer, drawer, and finally the ac- 
ceptor, muft pay the whole re-exchange incurred 
in returfting t)^ bill through 'the feveral ftages 
<]rf negotiation tvhich it has pafled. In a lae cafe 
^a bill for a fum 5vhich was cqualto 603I. wasdrawrl 
ip London t^on Paris, and remitted to Amfter- 
dam ; when prefented at Paris, the payihent there 
vras prohibited by law, suid the drawer in London 
was charged with the re-exchange from Paris to 

■ i^mfterdam, and /rom Amfterdam to London, 
•amounting to upwards of 300I. — Mellilh ^. Si^, 

p meon, 2 H. B. 37^* 1 

In anothereafe, alfoofre<rent date, it appeared,' 

'titat a ptrfon difcounted a bill in India ior sSoo 

pagodas, at Gx guineas a pagoda, and that it wa^* 

the conflant courfe ot trade with refpe£l to bills 

returned protefted from India, to allow at the rate 

t>f lbs. per pagoda, and gl. per cent, upon the 

amount, after thirty days notice of honp^iyment, 

tirhich includes intereft, exchange, and all other^ 

charges. This was objefted to as u furious, but was 

allowed by the court of King's Bench as fair and • 

veafonable. — Auriol v. Thomas, a T. R. 52. 

By a law of Pennfylvania it w^as provided, tha( 
if any perfon there fhould draw or indorfe any bill 
on Europe, which fliould be returned protcfled tor 
nonpayment, the drawer, and all others concerned^ 
ihould pay the contents, together with sol. per 
cent, for 'damage. And it was decided by Lord 
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Hardwicke, that .a perfon here who 'badaiifta^C' 
rizcd'his creditor in Pennfylvania to draw upofir 
him, was hable to the drawer For the' money which 
he had paid in -puiTuance ot this law, the fame as 
if it had been by an exprefs ftipu]Mioa, and that 
it was a debt proveable under ^is <:oiaiBLiinon.-=- 
Ambler, 672- 

Prefent expefiertce'* "unforttiiiateTy exhibits U 
ftriking inftance of the pofition, that the price of 
exchange depends in a greiat degree iipon the re- 
' htive fcarcrty or abundance dt 'irion^y. Indeed •. 
it is obvious, that ii the money-* oi" 'other comni^ 
dity^ at a given place, is infufEcieht to anfvver the 
common exigencies of that plact, the Quantity * 
which aftu^lly is there rifesin confequence of the 
number of competitors, who are deGrons ofobv 
taining it, to a price beyond ks common average* 
There is at this time a great fcarcity of cafh ia 
Hamburgh, and large fumsare due from Hamburgh 
to England. The perfon in Hamburgh who re« 
ceives a bill drawn upon a merchant there, and 
iifhonoured, has a right to take up the famecaft 
which ought to have been regularly paid, upoa 
giving h« bill at fight trpon England, But there 
are fo many inffeances of diflioflouredi)ills, and co»» 
fequently fUch a want of cafh to fatisfy the hold- 
ers, that calh for tliat purpoTe has ri fen to a price 
of near eb per. cent. And therefore in order tO 
obtain 100!. the amount which ought to be re- 
gularly paid by the drawee in Hamburgh, a bill 

* This was written tke latter end of 1799, 

, 4 
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Viaft'he* given, upon England for ispl. . and th^ 
pcrfon making the remittance is anfwerable to that 
extent, having his ren^edy oyer agajnft.all the an? 
t^cedent parties^. 

It is.ufuaLlbr country banks to charge a com- 
oaiflion of ^s. or los. per cent, upon the bills which 
i^ey. (Tifcount?, or any money whicli*paffe3^ through 
tjieir hands.. Tihis., was oncefuppofed to fee ufu- 
rious, but is no\x decided to . be a lawful charge^ 
being a reafonable compenfatioa for their trouble, 
apd ior.the capital which they, employ in. provid- 
ing cafli to anfwerfuch exigencies, and is the fame - 
charge wjii^h in the ^rench^law is. called Provi^ 

Any traveTHftg expences or incidental inconve- 
lijcnces," are not to be computed as part of the da- 
Tnages occafioned by the non-payment of a bill. 

QHAPiVIIL 

Of the. cafe of a Bill being Loji. 

IT is faid by Bfeawei, that *• if a bill be loft by * 
"Jfxm with whom it was left for acceptance, or if by 
pniftake he have given it to a wrong perion, or on 
any other.account^ the holder, cannot have a re- 
turn of his bill, either acciepted or unaccepted : he 
\yho loft it, muft give the perfon to whom it was 
payable, or to his order, a note of hand for pay- 
meat qf it3 ajnount on the day it became due^ onw 
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(lolivery oF-the fecond, if it arrive in time, o*. ift^ 
pot, on the fame note which in all: cafes is to hav&> 
the law and privileges of a. bill of exchange ;. audi 
if the acceptor refufe this». the holder muft imme*^ 
diately proteft for nonacceptance^ and when due,, 
mtift demand the money, (though he have neither 
tiote nor bill) and if that be refufed, a proteft muft 
te regularly made for. nonpayment,*'— ^Thefe ob- 
fcrvations feem to be founded inreafon, and would: 
Ihoft probably be adopted if fueh a cafe were to be- 
come the fubje£l of litigation.! Marius is of opi>«. 
nion, that if the holder lofe a bill, and give imrne-*. 
diate notice to the atceptor,. the acceptor muft 
»ot relufe payment merely becaufe it is miffing, and* 
that the proteft being made for nonpayment, a^ 
offer of a fufficient fecurity and indemnificatioa 
'will oblige the acceptor to make good all lofies,. 
je-ex change, and other charges, a& having wiU 
luliy occafioncd them. And it is provided by the- 
ifatute of William, that if any fuch inland bill, a& 
is dtffcribed in that a£^, fliall happen to be loft or 
mifcarried within the time limited for payment^, 
the drawer (hall be obliged to give another bill of 
the fame tenor, the perfon to whom it is delivered 
• giving fecurity to indemnify him againft all per-* 
{bns whatfoever, in cafe the bill ihall be found 
again. 

This provifion feems to be borrowed from the 
French law, according to which mercantile quef-* 
tions were decided in a fummary manner by con- 
fular judges^ and the preper indemaity could bft 



msgvihriy fettled. The a£l has not pointed out 
nvhat flialJ be a proper mode oi eniorcing the ob- 
£gation which it impofes*^. 

We have feea that the holdtr^ without notice 
of a bill which has been loft, . has 3^.perf.eft. claim, to 
Tccover, and it ipay be very difficult to define what 
fiiall be an adequate indemnity againfl fuch a 
claim.. But it is quftpniarjr in praftice to pay thjt 
amount of bills wbigl^ace. loft upon receiving a fa^ 
lisfaftory fecurity^ ^ ^ 

The general obligatioa of the inftrumentjv ac* 
cordingto the laws ot France, admitted of a pofitive 
^rovifioti for this purpofe, much more conveni- 
.^ntly than the laws of England. The ordinance 
there only related to bills payable to order. 
•Every rndorfement was fpecial, and the perfon 
lofing the bill had only to give (ecurity, that if he 
had indorfed it over, and the indorfee applied for 
payment, the perfon alledging the lofs ftould in- 
demnify the drawee. In England a bill indorfed 
in blank is afterwards transierrable by delivery^ 
"which renders the rifle much more extenfive than 
vheje the holder muft neceflarily djerive his claiia 

as a fpecial indorfee. 

t 

• Since this was written, aaa^lion on, the case has l>een 
sustained at Lancaster assizes for not complying with this sta- 
tute, which as far as it appeared, was the first instance of the 
provision beings enforced. In that case the party positively re* 
fy9e,d, any security. 



GHAP.' IX. 

Of the Right of Proceeding againji the fcvfirai. PjO^^^ 
ties, and of partial Payments*^ 

THE holder oi a.lriU of ex<rhange having, iitj 
cafe it is difhoDoured, a claim upon allthepartii^. 
who have given it currency, he may proceed againl^/ 
tliem all at the fame tim^v Xhe drawer, or aipty of: 
tlieindorfi^r&oia bllU m^y ftay theaflionwhict^, 
i^ brought, again ft him,, upon, paying the amoun£ 
whh the coils of the a£lion againft him fell ; but 
the acceptoif ofa^ bill, or the drawer of a note by 
whofedefai^It, the whole exf^ences are incurred^, 
can only ftay the preceeding upon paymient of the • 
cpfts in all ths a£lionSv AJadgmcnt againft on^- 
of the parties, or an execution againft his body,, 
which doQs not produce a fatisfaf^ien of the de.- 
^and, is no impediment to, proceeding,, againft the- 
others, and it the acceptor is charged in execution, 
at. the fuit of th^ holder, and the drawer afterwarcls. 
pays the money, the acceptor is liahle to him ; fgr 
though the acceptor is discharged as againft every* 
other party by afluat payment, that principle does, 
not attach where there is only a formal fatis fac- 
tion by being taien in execution — M'Douald *t4 
Bevington, 4 T. R. 825. 

It was once held thatthc holder having receivedS? 
part oi the amount of a bill from the drawier. q% 
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^dorfer, might, notwithdanding, recover the- 
^hole amount from ih^ acceptor ; and as to the 
furplus, he would be a truftee to tiie perfpn From 
whom he had received the part — John Ton v, Ken- 
nion, 2 Wil. 262. But this dotlrine was over- 
iHiied in a late determination of the court of Cora- 
mo^ Pleas-*— Bacon V, Searles, 1 H. B. 88 *. 

The payment to the holder of any part, even 
Tjy aperfon not party to the bill, enures to the be- 
xjbfit of all the parties liable on the bill. Mr, 
Chittyadds, "that on the fame principle, it the 
plaintiff has given only a con fideration for part 6i 
tlie money for which the inft rumen t was drawn, 
or the confideration which was to have been given 
by him, has in part failed, he will only be entitled 
to fuch damages as he has really fuftained, but 

• This was written prior to the pabfication of the oase cf 
"Walwyn v. St. Quintiii, B. and P.652, in which it seems to be tlie 
opinion of Lord Chief .Justice E/re,. that after an indorsee has 
i^eived part of the contents of a bill from the indorser, 
hte may recover the whole fro»n the drawer or accep- 
tor ; but the case of Bacon and Searies was not adverted to, and 
the opinion does not appear to have been full/ a^d upon. In 
p6int of reason, the opposite conclusion .seems to be muchstro;:- 
ger; for after the indoiser has paid part to the holder, it wouil 
apparently be competent to him to bring an- action for the amount 
against the antecedent parties ; and if that is allowed, and the 
indorsee, having receiVed a partial satisfa(flion; should recover 
for the whole, the drawer or acceptor might be liable to a 
dodble charge, for the indorser might disclaim recog-nizliig the 
holder as his trustee, and institute his suit against the drawer 
ttt acceptor, who might not have an opportunity of recovering the 
^cess before paid to the "hdder, and the course would at least b& 
meBOded with, minecesiaiy circuity. 
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tliat it is reportiB<l to have been decided (Efp. 261 J 
that il a bill is drawn in a regular, courfe of buQ- 
niefs, or tor money rfeally due from the drawee to 
thediawer; in fuch cafe an indorfee, though he 
have not given to the indorfer the full value of thh 
bill, may recover the whole fum for which it is 
payable, and be theliolder of the overplus asatrufl- 
ee for the indorfer/' 

I conceive that the law upon thefe fubjeSs it 
ftated rather too generally. It is allowed^ that 
as between the payee and drawer, if no confidera- 
tion is given, it is a defence to any aflion upon 
the bill, and the fame rule is applicable in every 
cafe to the perfons between whom there is an im- 
mediate privity, as an indorfer and his own imme- 
diate indorfee. And where the confideration has 
only extended to part of the fum exprcffed iii the 
inftrnment, or has partially failed, it may be con* 
fidercd fo far as if no confideration had been 
given. But it certainly is contrary to every prin- 
ciple upon the fLibjc-cl, that if a pejrfon holding a 
bill upon which he is entitled to receive the full 
amount, transfer it to another, whether upon an 
inadequate confideration, or for no confideration, 
an 1 by way ot pure donation, this Ihould dl* 
T-iiiiih the obligation ot the antecedent parties* 
who were previoufly liable to the whole extent 
. and who are no wife concerned with the cir^um- 
fi.;n cs under which the holder derives his title. 
T!>cy certainly are not liable to more than oh^. 
payment: and if the bolder could only recover 
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from them to the amount of the . confi^icfauom 

"^vhich he had given, as there would be no riglit 

ot aftion in the perfQil f'-om whom be received the 

bill, they would^ without any reafon, be diff 

K:liarged from the remainder of their engagement. 

\Vhat incidental obligations may arife between th^ 

nolder of the bill, and the perfon from whom he 

receives it, is a qiieftion ot a very different nature^ 

Xvhich may depend upon an infinite variety of cir- 

t:umftances, and is foreign to the objeS of the pre- 

^.fent difcuffion. 

#5-|5^ #5 #S^^» ^|C- #5 # ?^ -3^ €^ 

CHAP. X. 

Cfiht ConduS. rtquijiu an the Pari of the H older ^ 

OUR attention has been liitherto principally 
occupied in examining the rights incident to th^ 
holder of a bill, and the confequent obligations 
of the other parties, without adverting to the con- 
dufl: requifite on his Behalf to fecure the benefits 
to which he is regularly entitled, or to the objec- 
tions affefting the validity of the inftrument, inde^ 
pendent of the want of circumftances effential tO' 
its peculiar charafier. We now proceed to the dif- 
cuffion ot the firft ofthefe topics. 
• 

The drawee is the perfon from whom payment 
is to be regularly obtained, and the obligations 
f^t the other parties area fecurity for the bill being 
,' ' , • • • 

Ev. H 2 



Ally accepted ahd paid, pfDI^ided-the proper6crtftlfc^ 
u purfued by the holder. 

When the bill is accepted, the acceptor corr- 
traGs an abfolute obligation for the payment oi 
it whenever it tnay be prefented. lie cannot avail 
himfeli of any lapfe ol time exicept by virtue of the 
{latute of limitations ; neither can the right ot th^ 
holder be prejudiced with reTpeft to him, by any 
negotiations tor the purpofe ot obtaining payment 
Jrofti the otliet parties, except under fpecial cir- 
cumilances, denoting an intention to difcharge the 
acceptor from his liabilijty. Where an acceptance 
wa^ made p^yahle at a 'certain banker's, and tile 
bill was kept an unreafoniable time after it became " 
due, and the banker failed, it was held, that the 
^ceptor yas difdiarg^d. The f'ou^d^tion ot ihtt 
decifion mull have been that fuch an acceptance 
was confidered to a certain extent, as equivalent 
to a check l^onthe banker, aud the delay in pi e> 
fenting it induced the fame confequences 'as a de» 
lay in prefenting a common check. But in a fub* 
fequent cafe it has been decided not to be neceffary 
in an a&ion again^ the acceptor, to prove a pre». 
fentment at the banker's, no fpecial damages hav- 
ing arifen from any faiiure,— Vi, Bail. 78.^ — Efo* 
115.— €hitty, 134, 

Section I. OJ^prefenting hilh payable at fight ^ 
or demand^ for payment ; and bills payable at a 
certain period after Ji^ht Jot acceptance. 

With rdpeS to the circumftances neceffary 
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t9K<ebarge'tke drawer and iridorfers. — ^The- holder 
muft prcfent a* bill' payable at figHt, or upon de- 
Vtand foe payment, and abiU payable- at a certain 
.period^ after figlit ton acceptance-, in a reafonable 
time; but what ftiall» be deemed a reafonable 
time is not very diftinSly fettJedl The following 
cafe beit)re.*the court of Common Pleas, contains 
*he moffi accurate view which can- b'^ given of the 
tubjeRi Bilk were drawn in London on the ^tk 
ofMar^k^ upon Palmer,, in Calcutta, in favour 
oi'D*Eguino. D^Eguino onthe fame day inddrfed 
thenvto ^JbtAmznlm* ihcip full vakie, in a courfe 
ot negotiation or> the Koyal exchange. Muil- 
man having received orders from his correlpond- 
«nts at'Paris to procure fi«:htMlJs, drew on them 
for the- amount, and< his bill^ were duly paid ; 
*andson the opth of Aprils by their direftions, ferit 
ttiem ov^r to a houfe at C^alcutra^ The (hips con- 
veying them arrived on the 3d oF Oftbter. On 
tiie 5th, the* agent to^whom- they were remitted, 
wrote to Pilmer, wlio was not^then^ ia Calcutta, 
informing him of the arrival of the bills> and re- 
q^uefting his acceptance, which, by letter on the 
'i7th, he refiifed: A fleet had^ faite* for Calcutta 
©n- the rjth. of Aprit^ and arrived there early- in 
September I and the drawer olthe bill having 
failed, it was infiiled on the part of the indorfer 
diat due diligence had not heenufed either in fend- 
ing the bills to India, by the firflfhips which failed 
from- England; or in prefenting them in India for 
acceptance^ without waiting for Palmer's letter 
jfti the ijih^ Loid Qhi^f J^Aioe fiy/e left it tc» 
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tb^ jury, whether the bills were prefented ifl> 
foiiable time, intimating his own opinion that theyf 
weie, and the jury having found a verdift record- 
ingly ; upon an application tor a new trial, his* 
)ord(hip faid, that the courfe of argument did not 
call upon the eoi^rt to lay down any new rule as to- 
kills ol exchange payable at fights or a given tiine^ 
after : if it did, and it were neceffary,^ he Ihould 
ieel great anxiety not to clog the negotiation oi 
bills circumftanced like the prefent. It would be- . 
a very ferioas and difficult thing to fay, that ^ 
petfon buying a foreijrn bill in the way that tbefe^ 
bills were bought, fliould. be obliged to tranfmit 
it by the firft opportunity, to the place of deftina- 
lion. There would aUo be a great difficulty in 
faying at what time fuch a bill fhould be prefentei 
for acceptance. The courts, have been very cau- 
tious in fixing any time for an inland bill payable 
at a certain period after fi:ght, to be prefented for 
acceptance ; and it feems ta be more neccflary to 
be cautious with refpeft to a foreign bill payable 
in that manner* U infteod of drawing their ioreiga 
bills payable at ufances, in the old way, merchants, 
choofe for their own convenience, to draw them in 
this manner, and to make the time commence 
when the holder pleafes, he did not -fee how the 
courts could lay dowa any precife rule upon the 
fubjeft. He thought indeed that the holder wa& 
bontid to prefent the bill in reafonable time, in or- 
der that the period may commence from which 
tlie payment is to take place. The queftion what 
h reafonable time, muft depend on the particular 
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ctr£umftanr?s of the cafe ; and ii muft always be 
left to the jury to, determine whether there is any 
laches. Mr. Juftice BiiUer faid, that the only 
rule he knew of, which can be applied to all cafes- 
of bills of exchange is, that due diligence muft be 
ufed. Due diligence is the only thing to be 
looked to, whether the bill be a foreign or an in* 
laad bill, and whether it be payable at fight, or at 
fo many days after, or in any other manner. Up* 
on thele fa6>.s the jury had found that therls wis no 
laches, and there was nothing in the ftate of the 
ia£ls to warrant the court to fay that the verdift 
was againil law. But here he muft obferve, and* 
he thought 'a rule might thus far be laid down 
as to laches, with regard to bills payable at 
fight, or a certain time after fight, namely, that 
they ought to be put in circulation. If thej are 
'Circulated, the parties are known to the world, 
•and their credit is looked to; and it a bill drawn 
•at three days fight were kept out in that way for'a 
year, he could not fay there was laches. But if 
inftead'of putting it in circulation the holder were 
-todock it up for any length ot time, he ( Mr. J. 
•Buller) fliould fay that he was guilty of laches, but 
further than that the rule cannot be laid down. 
Mr. Juftice Heath alfo faid, that no rule can be 
laid down as to the time for prefenting bills payabl 
at fight, or at a given time after; and the applica- 
tion for a new trial was relufed — Muilm'an V. D' 
'Eguino, 2 H. B. 567* 
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It Is not nf cefliuy to preCcnt^a bill of exchaingjjer 
payable at a certain time, for acceptance ;. but if- 
a bill (whether payable after date, or aftej- 
fight, be prefented, and acceptance. be rctufed*, 
a regular notice njufl be given ; and in cafe* 
oi foreign bills,, a proteft muil alfo be made, and-^ 
notice thereof given, but the proteft^, or a. copy^ 
thereof, need not be fent. The tiotice OQglit to* 
be given as foon as thje circumftance^ of the- 
ca!e will admit ; if the parlies live in. thie famr* 
townit Oiould, if poflible, be given on the fame- 
day •. If tliic perfon to whom.it is to be given live- 
at any pi^ace ta which there is a communicatipn by 
the poft it fbould be lent by the firft, poft» but 
pntting a letter into the poll office, feems to bj& 
fuffici^nt, although it may mifcarry. — Vi. 2 H» 
B. 509. — Chitty 95, In the cafe jud mentioned., 
refpefting bills fent to Indiai for acceptance^ there^ 
was an opportunity of fending notice by a. foreign 
(hip bound for Europe, but not for Kngtiod, by 
which the holder aftuaJly fent fome letters to E^gw 
had. The notice was fent by the firft Engliffc 
fhips. Lord Chief Juflice Eyre held it to be iu\>> 
ficient for the party in India to fend notice by the 
firft regular (hips going to England, and that be^ 
was not bound to adopt the uncertain conv.ey». 
ance of a foreign fbip. Mr. Juftice Bulkr ob^ 
ferved, that it was clearly fuflicieat to fend it by 
the ordinary mode of conveyance. He did jiojt 
fay the party was bound to fend the proteft \sif 
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firiglifli fhip, but it was enough to clo fo- by 
die jSrft (hip, whether Englifh or ioreign that was 
.going to England in the regular courfe of con- 
i^yance, 

A foreign bill fliould be protclled on the day 
%ipon which acceptance is refufed, or at leafl; noted 
on that day, and the proteft drawn up as ol 
thp fame day upon the day following. And I 
)hink it very doubtful whether even that qualifi- 
cation can be allovi ed* 

• Whether notice muft be given by the holder of 
the bill, or whether knowledge coming fromano- 
tfeer quarter, for inftance from the drawee, is fuiBci- 
«nt, is a point which in cafe of nonpayment has 
^iven rife' to fome difference of opinion; and 
t^hatever may be the true conclufion in refpe^of 
nonpayment, mult apparently be fo inrelpcftof 
2ionacceptance. Two judges, in a cafe that un- 
defwent confiderable difcuifion, expreffed their 
opinion very ftrongly, that it muft come 1 rem tlic 
Bolder 61 a note, the purpofe of giving Kotice be- 
ing not merely that the indorfcr may know that 
tiienote IS not paid, {or he is ooly liable inafe- 
•^ondary degree; but to render hira liable, they 
faid you mufl Ihew that the holder looked upon 
;liim for payment, and gave him notice that he did 
fo— Tindal'r; Brown, i T. R. 107. In a latter 
cafe before Lord Kenyan, at nifi prius, the accept- 
or oi a bill left word at the drawer's hou(e that it 
^liras dilhoriored, and his lordfliip faid that it made 
to difference who apprized the drawer, fince the 
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end of the notice was, that he might have recdffl'fe- 
to the acceptor — Shaw v. Croft, Chitty, 98. It 
can liardiy be necefTary to fuggpft the pmdence of 
fleering on the fafe fiJe. If the drawee, .» or any 
\}*Lher perfon on behali, and by the authority oi the 
hr.!:kr fji'/e the notice, that is evidently fufficicnt. 
A notice from the holder, or any other perfon. 
who nuy have aright of action upon the bill, may 
perhaps eimre to the benefit oP all the antecedent 
parries, and make a further notice Irom any of 
thofe parties, unnecclTary. But ft is advifable for 
each parly immediately upon the receipt of notice^ 
togiveafrefh one to fuch of thofe parties as are 
liable over to him, andagainft whom he nmft prove 
notice— 'Bailey 8.3 — Chitty 98. 

Some of the books fay that notice muft be gxveri 
to all the preceding parties to whom' the holder 
ihtrnds to refort for payment; but 1 conceive thia 
doHrine may admit of a qualification, lo . far as re- 
gar Is giving notice, immediately on the bill being 
ciiriionoured; tor the holder of a bill may be frequent* 
Jy ignorant ofthcaddrefs of any ofthe parties except 
tlie prrfon from whom he immediately receives it; 
but it 'vVouKl be injurious that he (hould therefore 
be (lepi ivci 0^ his remedy. The ftatute of Queen 
A'^ncin icfprcl to the claim tor damages, intereft, 
and cofis, onlv requires the proteft to he fent, or 
notice robe t^iven to the party from whom the 
hill \vA^ received. There does not appear to have 
hccn in piny reported cafe, a ground forraifing the 
qucilion. la France the holder was obliged t^ 
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W^Sk.^ a 'denunciation within fifteen days, againft 
the drawer or indorfer from whom he received the 
bill, and each indorfee had the fame time, until 
<at» laft it came to the drawer ; the feveral parties 
Were difcharged if they did not receive the denun- 
ciation in proper time ; but the holder, in or- 
der to fupport his claim of warranty againft them, 
might inftitut^ thp regillar protefts as (landing in 
the place of the laft indorfer, being entitled to the 
fame delay againft each of them as their immedi- 
ate indorfees. 
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It feems to be agreed that the bankruptcy or 
^nowfi infolvency of the drawee is no excufe 
lor the want of notice. The authorities are 
chiefly applicable to the cafe of payment not be- 
ing obtained when the bill is due; but if accept- 
ance be applied for, and refufed, they equally 
fhew that thefe circumftances are not fufficient to 
difpcnfe with the general rule. 

SfiCTiON III. When notice mayhedijpenfed with. 

m 

If the drawer have^'no efTeSs in the hands of the 
drawee, it is a fettled point that no notice is necef- 
fary to be given to the drawer ofarefufal to accept, 
or to pay a bill aot previoufly accepted ; the cafe 
of a refufal to pay an accepted bill, will be more 
regularly confidered in a ftage of our enquiry to 
which we fhall prefently arrive. In the cafe ofBic- , 
kerdike v. Bolman, T. R. 405, in which it was de- 
cided that notice was not neceffary to be given oi 
tefiifing to pay a bill not previoufly accepted ; Mr. 
jEt/. la 






Juftice Adihurft put the drawing of fuch a'l)Sl iifl>» 
x>n the looting ol its being a iraud ; and ^If* 
Juftice Buller laid, the law requires notice to Jje 
given, for this leafon, becaufeitis pre fumed th8t 
tlie bill is drawn on the acceptor, on account ot his 
having efie6ks oi (be drawer in his hands, aiKl ii he 
have notice that thebill isnotaccepted or not paid% 
he may 'withdraw them immediately. 'But it he 
have no eflcfls in the other's hands, then he cannot 
be injured tor want of notice^ and it it be proved 
that Iromthe time the bill was drawn till the time 
it became due, the drawer never had any eU 
fefcis in the hands of the drawee, notice to the. 
drawer is not neceflary; for he muft knaw* whe- 
therhehad effcfts in the hands ol the drawee -or 
^not, and it he had tione he had *no rijrht to draw 
upon him, and to expeft payment frotn him ; nor 
canhe.be injured by the nonpayment of the bitt 
•or the want of notice that it has been difhonour- 
ed — Bickerdike v, Bolman. 1 T. R. 410. From 
this it might perhaps be inferred,, that the mere 
circumftance of not having cflefts at the time (jjf 
prefentment for acceptance, Is not fufficient to dif- 
penfe with notice of acceptance being refufefi, a$ 
effefls may come in before the bill is due; but 
there does not feem fufficient ground to warrant 
that diilinftion. The decifions in our courts have, 
in regard to this part ot the fubjeft, been conform^, 
abje.to pofitive ordinances of Trance. 

In one cafe it became a matter of difcu ffion 
whether the circumftance of the drawer not hav- 
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■:5Jig^;efea:smthefiand5 of the drawee, couW, in^ 
refpeS to the neceffity ol notice, be repelled by 
fhewing a ' fpecial damage from the want ot notioe. 
TAie i^tl fuggefted was, that a bill had been drawn 
hy the appoiatmcnt ot a debtor of the dr^tver; 
apdthait for want of- notice he loft the. benefi't ot 
proceedingv againft fi>ch^ debtor. But the fugj^ef- 
tion was. not pccpcrly fnftained^ and the point 
was not particulaiiy confidered'by the court. Mr. 
Juftioe Afl^hurft faidi* that when the. holder found 
that the drawee had , no ^iFe'fts, he Jcrtew that by 
^aw be was not bound- to give notice of nonaccep- 

■itance.. He' was not bound* to' fafce cognizance of 
anv priipate . tcansaftion between the drawer and a 
third per fon, which did not appear, on the face t)f 
the bilL, The counfcl in argument had obferved, 
that as the holiler in., general, is bound to give np- 

'tice of nonacceptance,, if he tike upon himfelf to 
withhold it from any collateral circumftances,. he 
afts at his peril ; it it appear that the drawer could 
receive no injury from the w,ant.of it^ he is indem- 
nified by the event;, but ftiil there is laches ia 

• Lim wiuch .. that faA alpae can jaftify .— 2 T,. R* 

The argument lafl cited, certainly is not un^- 

worthy of attention, and it will be advjfable ta. 

give the regular notice, notwithftanding the hoU 

der is t )I;1 ihat the drawee has no efFefts ; for it is 

-incumbefuiipo:! him to prove the truth ot the faS, 

.^4 uoL merely that' fuch an aiqfwer was given*^ 

* Vi. the case of Walwyn v. St, Qiuntin, post^ 
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Securities for raifing money upon wfiich ttoi 
mdney has been raifed, have been held not to her 
fucheffefts as will take a cafe out of the general 
rule. — Efp. Ca. N* P. 515. According to the? 
French ordinance, notice of nonacceptance was: 
not neceflary to the indorfers if neither thera- 
felves or the drawer had effefts in the hands 
of the drawee. But the Englifli courts have 
adopted a contrary ruk, which certainly is more 
correft, for the indorfers arc not bound to make 
themfetves acquainted with the tranfaftions be- 
tween the drawer and the drawee, and are war- 
ranted in a£ling upon the fuppofition'that the billi» 
was drawn by a perfon having fufficient authorit)r 
for the purpofe. 

In the cafe before alluded to, "where the drawer 
'not having effefts in the hands of the drawee, in- 
filled that he had fuftained fpecial damage from the 
want of notice, one principal point decided by 
the court was, that at all events, the objeftion 
was waived by a fubfequent promife to pay. 

. There are two deciConsSftiat indorfers having 
made fuch promifes without notice of the retufal 
to accept, were exonerated. — ^ Bur. 2670. — 1 
T. R. 712. I fliall confider the effeft of thefe pro* 
mifcs in dating the neceffity of a notice for non-« 
payment, a fubjeft which will prefently occur. 

It is ftated by Mr Chitty, that wherjs the draw- 
er or indorfer is a baajcrupt at the time of the ac- 
ceptance or payment refufed, it is unnecdTary to 
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^tve notice to him or his affignce. In the cafe to 
vhich he refers in fiipport of that propofition* 
€x parte Smith, HI Bro. Ch. i. Lord Thurlow 
declared, that he had often decided that the doc- 
trine of notice, which holds amongft folvent per- 
fons, does not apply as between bankrupt cftatei : 
but he obferved, that in that cafe the indorfer od- 
ly was a bankrupt, the maker and payee of the 
note were not. The decifion related to the effeft 
of receiving a compofition from the acceptor. 
There docs not appear to be any fufficient reafon 
for difpenfing with notice to the drawer, who is a 
bankrupt, or to his afDgnees, il the drawee is fol- 
vent, and ftill lefs for difpenfing with fuch notice 
to the bankrupt incjorfer or his affignees, where 
the drawer remains folvent ; becaufe in thefe cafes 
their rights to recover again ft the folvent parties, 
may be prejudicial by the want or notice. Where 
all the parties are bankrupts, no fuch prejudice 
icah arife. 

It has been held at nifiprius, that the abfcond- 
ing of the drawer w^excufe the negleft to advife 
him— Efp. Ca. N. W 516. But in a fubfequent 
cafe, the court of common Pleas declined giving any 
opinion upon this point — Walwyn v^ St. Quintin, 
B. and P. 652. 

The fudden death, or violent illnefsof the holder 
immediately after the refufal ot acceptance, may 
dfo poflibly be an excufe. The obfervations of 
Pothier upon thofe accidents; are more immedi. 
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aidy appTicable to, the fubjeft ot a pi^fentn^en^ 
lor payment* ' 

Section iy«. iij>tic€, of condUkonal or fartial^ 

If an acceptance, varying from the tenor of the 
bill be offered by the drawee, the holder acqui^^ 
efcing muft fend notice thereof in the fame man- 
ner, and within the fame time, as if the acceptance 
wererefufcd; otherwife he cannot have recourfe-. 
to the drawer or indorfers ; for to admit of fuch 
acceptance without notice, is to give credit to the» 
acceptor: But it is faid by Mr. Bailey, and ap- 
parently with juflicej, that where the drawee re- 
fufes to accept abfolutely, and makes a conditional 
acceptance, the terms of which are complied with» 
no notice of the^manner in which the bill has been 
accepted, is neceffary. And where the drawer 
undertakes by his acceptance, to pay only part of 
the bill, the other parties to the bill are bound ta> 
the extent of his acceptance, and an omrffion 
t^ give notice of fuch partial acceptance does not 
difcharge them from then: .. obligation to thajc 
amount. 

- * 

Sectiom v. Of prejintmentfdr payments ' 

The next point to be confidtnrcd is the prcfent^ 

xnent. lor payment. As again ft the acceptor we 

have already obferved, that the time ot making this 

.jprefentment is immaterial, but in order to charge 

the drawer or indorfers, it is abfolutely neceffary- 
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^Cwt prefentment tor payment fliaJl be made on die 
*<lay that the bill became due, which is the lall day , 
x>£ grace. 

This prefentment ftiauld be made at the place 
Vhere the bill is' appointed to be paid; and if 
^payment is not made there, it is a default. And 
•if a bill come into the hands of a perfon at whofe 
lioufe it is made payable, and he have no efiefcls 
*to difcharge it, a formal demand of payment is not 
-neceffary. — Vi.Saunderfon t^ Turtle, 2 H. £..^09 
Mr. Chitty fays, "It would be fo great a hardjhip 
if a trader, or other perfon who has accepted a 
bill, or IS only a drawer, fhould have his credit 
blafted by the inflrument being protelled, merely 
becaufe he had removed from the place in wliich 
the bill reprefented him to refide, that the law con^ 
fiders it as incumbent on the hoWer, \vl fuch cafe, 
^o ufe every reafonable endeavour to find out wIm- 
tber he is removed, and in cafe he fucceeds in fuch 
attempt, to prefent it for payment at that place." I 
, have already combated, this argumeat as applica- 
ble to>a prefentment for acceptance, and the place 
of payment beipg fo materi«J an objetl to the per- 
ion who takes a bill, I cannot accede to the pori<- 
tion that the holder is under any obligation to 
enquire furt.her than at the place exprelled in the 
bill. 

The fame writer very juffly objefts to the doc- 
trine, (which however appears too firmly eilabhfli* 
ied to be (haken) that an acceptor cannot infift as 
^ defeace in an a6lion, on the v^ant of a prelent* 
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f 
ment belof-c the commencement oi it ; as the ac* 

ceptor, unlefs a demand were neceflary, might, oh 

account of the negotiable quality of the inftru* 

mem, and .the confequent difficulty to find out thd 

holder of it on the day of payment^ in order to 

make a tender to him, be fubjeS to an a3ion with^ 

out any default whatever. The rule which i^ 

adopted muft have arifen from not diftinguilhing 

between debts, which create an immediate and 

abfolute duty, that the party muft difcharge at his 

peril, and negotiable inftruments, which' (in prin*. 

ciple at leaf!) only conftitute an engagement fot* 

paying the amount whenever they fliall be prefent- 

ed for the purpofe. 

From incidental expreflions which occur ref- • 
pefling this fubjeft, it might be fuppofed that il a 
bill were refused acceptance, it muft be prefentea 
for payment in order to charge the drawer or in* 
dorfcrs, but I conceive that this cannot be the 
law, for a complete right of aftion attaches imme- 
diaiely on the refufal to accept, and that right 
may have been perfefled by judgment and execu- 
tion previous to the day of payment. Being once 
lufly veftcd, it cannot, confiftently with reafon, 
be afterwards defeated by the mere negleft to pre^ 
fent fwrpa) ment. Such a conftruftion would fup- 
pofe the fame right to be complete, and merely 
inchoaie, which is contradiftory. The notion 
inuft, like many others which have been men- 
tioi^cd» have arifen from fuppofing foreign ordi- 
jiances ot pofitive authority, to embrace general 
priacipfes*. We have formerly feen that ' iii 



Rraticfe ^ 'ptoteft fdr ndnactepttiftice was, iiielr€£l> 
« 'proteft lor better fecurity. ' 

It is no excufe for not pitfenting a bil} for payau 
Inent, that the perfon' on whom it is 4rawn is now 
toripufly infolvent. A ftrong cafe, refpfc£Kng this 

Joint, lately occurred before the court of Common 
leas— Green being inaebted to NichoIfon» and 
feveral othpr <;re«*itors, prevailed upon Benton and 
Gouthwaite to. give fccurity forhin>, which was 
done by their indorfing noteis drawn by Green^ 
and payafble at the boufe of Drury. Gouthwaite 
knowing that thefe notes would not be paid, di- 
ze£led Drury to refer the perf®ns who brought 
them, to him-. Nicholfon did not prefent his note 
till three days after it was due. If .it had beeit 
prefented when dtie it wouM have been paid, as 
Benton had lodged fufBcient money in Gouth« 
waite's hands for the purpofe, but had paid it 
away ' in confequence of the note comings It 
was held, that Gouthwaite was discharged, a)« 
though the Chief Juftice at firft thought, that uh>- 
der thefe circumftances> Gouthwaite knowing that 
.Green had |io money in the hands of Drury, and 
having provided money to anfwer the note, he 
could not be injured; but after the cafe had 
IbeendifcuiTed in court, liis lordQiip thought that 
as the guaranty was given in this mode, the legsil 
tonfequences would loUow* fo as to limit its gene- 
rality. He obferved, that perhaps it would lie 
better to adhere to the rule than to relax it. ft 
founded harfii that a known bankruptcy fliould not 
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be equivalent ta a demand or notice; but tlie Vdfe- 

was too ftrong to be difpenfed with— 2 H^ B/^ogw 

Polhier fpeaking of this fubjeft, and referring 

to the authority of'Savary, that a proteft isne- 

ceffary in cafcof anotoriodsinfolvency, obferves, 

that the formalities eftabJifhed by the laws, to 

apprife perfoirs of laiiy faft, cannot be difpenfed 

with, and do not admit of an equivalent fnc se/up^ 

pUent point it ne fuccofnplijftnt par equipoiknce.} 

For inftance, he fays, the formality dt i\nJinuati(M 

)ies donations^ was efllabliflied for the purpofe of ap^* 

prizing thofe who had an 4ntere(l in knowing 

them, y^t the perfon claiming un(}er a donation^ 

is notexcufed from that formali^, even as againft 

perfons whom he could fix with knowledge, ol the 

donation. J^or the fame reafon the holder of tb^ 

lliil is nOt-exctzfed irom making a proteft, and giv« 

ingnotice to the drawer aiid indorfers, although Hat 

liotoriety of the failure of Hie drstwee, may appear 

to have given them fiifficient information of the dei 

fault of payment. It is even not impofliUe that 

they may be ignorant of the failure, however noto« 

^ious, or not feeing the proteft, they may fujipoft 

that the holder has foiind means of getting the ^bili 

tiifchargedi* 

Thcfe principles are certainly cotr^ft. Wher^ 
« definite rule is prefcribedj it may be eafily decided 
whether it has been followed or deviated from. B»A 

« 

where it is allowed that any thing may be fubflitu>- 
ted which is equaliy beneficial, an inlet is given to 
perpetual litigation, by making every cafe .depend» 
am on its own'particukr circumflances* 
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*il3^; GHitty <5bferves» that the negleft to maken 
■"pto^tt prefentment may beexcufedby circumftan- 
Cjsis fimilar td thofe which have been decided lb. 
ft'ndfcr it unneceflary to give notice oF nonaccept- 
aiice, as where <he-drawee has h^dnoffFefls ot the 
•dfaWeY* in his hands, fron> the time of drawing the 
Eill to,th'e time- when it is'dtae. And there is a cafe 
which Teems to Warrant that pofition. ' A promif- 
foi^y.nt>te was drawn by oneBrown, whb was known 
to be irifolvent ; the payee gave no value for it, and 
lent his narriemerely^togive credit to it, well knoW- 
Uig at the time of drawing and indorfing, that Brown 
was infolyent. The note wa$ not prefented to Brown 
until the day after it. was,due^ and no notice was giV 
ven oF the noapayment until feme days after ; but 
it was relolved that the indorfer wa§ liable. Lord 
Chief Juftice Eyre faid^ ** An early demand is ih 
general re q^ui red, becaufe if any delay talie place, thi? 
ciFefts nxay be gone out of the hands of the accep- 
tor, and ifvthe holder choofe to wait, he does it at 
his own rifk. But apply this rule to the cafe of 
|.^nQjvrn infolvency : what does it {igiiify to the per- 
(on who IS liable in the fecond ftage at what time 
the demand.^ it made on the drawer, who 'wai 
known to be infolvent from tl]e beginning. Ge- 
Oeral rules, are eft^jbliflied for general conveniences; 
^d I agree that if the drawer be not known to be 
jfifoiveiit, the fa6l*of infolvency will not excufe the 
Mpant 0^ an early demand; but' the faS of know- 
lpdg<? excludes all the prefumptions that would 
Other wife' arife* Then as to notice, and the api4 
^<;ation for payin;^at; to the defendant* wh^t. d^ 
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; jl 'fignifjr when that application was maA&f II 
could make -no difference to» him ivhetber itwaift 
,«iade on. one day or another ; be meant to gua* 
i^iotee the payment ot the note» and thene was no^ 
.^offibility ofany lofs. happening to him Icom.the 
Avant ol notke. In thi^ inftance* thereiore* the 
geneial rule fails of its application**^ Mr. Jnftica^ 
Buller qoncurred in the lame conclufion^. He 
agreed that inllblvency does not take away, the ne« 
ceflity of notice where value has been gi^n^ hut 
the pofition was true no further^ The indorfer 
l^nt his name merely to give credit to the note> 
and was not an indor&r in the common courfe 
,of bufinefs — ^De Bert v^». Atkinfon^ 2 H. B» 
336. The cafe hft flated» was. decided prior 
<o that which X jjull before ceierred. to;, ani, 
jthough in the latter cafe it were not expr^fsly ovey« 
juled^oreven mentic^ied, the two decifions cap. 
f car cely be reconciled.. In, both cafes the perfost. 
who iniifted upon th^ want of prefentment and 
notice, was the indorfer of a.pronuflbry note, comr^ 
ing forward as a fecurixy for the drawer, who wa^ 
known to he infolvent : the only diftin£lion. i%^^ 
that in the one cafe the indorfee was a previous^ 
creditor ; in the othec, a perfon who. gave a con«> 
fideration for the note; but this is a difference 
gather in circumftance than principle^ and was not 
i^dduced as a ground for the fecond adjudi<:atioi^ 
The cafe which adopts the conftruftion, that thm 
indorfer undertakes that if the note be prefent^ 
Recording to its tenor, and notice duly ^en <4 
IKonj^ayQxeati, bu& will discharge tjiie a^nou|U». fewipi 
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.^pdn Ihe whole judictoas, and is clearly mdR 

4ree from tlie embarraflinem attending particttlar 

enquiries. •, It may be iur^her obfervcd, that the 

'ifilra^veror indorfer ftipulates in efFeft f or prefenu 

jjnent, according to the regular order of the bill, Hir 

.^ngagem<ent is„ that the bill fo pjefented fiiali he 

pa^di and without prefentment that engagement is 

not violated; There is not an exa£l analogy be* 

Iween the cafe of a perfon drawing^ on another ia 

^,wlv>fe*haads he has no efFcSs, and the payee in^ 

<ibr(ing a promiffory note for the accomniodation 

of tlie maker. Inthefirft cafe the drawer is #o 

•dvancetbe money, and the drawee, if he accept^ 

only does fo as bis furety. In the other cafe, the 

. maker is the perfon intended to . pay the money, 

;and there is noe(|ui^y in calling upon the Uireiy 

-without a regular demand upon the prmcij^al^ aixl 

:jpoLkeoi hii&refofal topay. «». 

In cafe oi the death, of the acceptor^ it is faki 

hy writers upon tliis fabje6k» that a demand ihoiiki 

be inj^de.tohis perfonal reprefemafeive, and in cnio 

: there is pipi executor or adaiinillrator at tlie houfc 

.ot tl>e deceafed.-rT-Tlie fentiments at Poihier are as; 

^follows :— ** It may be enquired vrbether thifr 

bearer is. exc u fed from the. nccc&ty ol making a 

protefl when the drawee is disad^ and bis widc>w 

^j^d pr^fumpi^ve heijrs. alledge that tl>ey are t^ing 

. advantage oi the delay allowed by tl^ hw fur mak- 

iflg their eleflion to accept or renounce the fwc* 

. <e(Sori ? It mufl: be decided^ tl'jat lie h not tbnrew 

^i(yQ<^4:cuf€4&Q^nKa|lin£bi£^j^g^^ aodtkb 
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fwer of the widow said the heirs being ftat^ffi iSM$ 
proteft,^ is tantamount to a refufal, and gives the: 
holder a right to have recourfe to the. drawer anfc 
indorfers. If the deceafed have not \th either- 
wido\jr -or prefumpti ve heirs, I think (he adds) thsrtv 
ey(in in this cafe the holder is not excuCed frotJ^, 
making a proteA, and that it ought to be made at^ 
tjie houfe of the deceafed/^ 

Id a, cafe before alluded to^ w afK^i^n beit^t 
brought againJl the indorfer of a promiffoty nHe^ 
it appeared, thai the note was payable. on the stjxk^ 
of December* and the drawer had ftiut up hi$^ 
houfe and wjfnt awav the November before ; and^ 
thequediofi was, whether in generala demand up- 
on the drawer was neccffary before the indorfer 
.could be charged?' and if it was» wtether tbe-. 
hffcler had (hewn fufficicnt in proving xheJhutt-ifig;. 
up of the houfe ?: Lord Chief Juftice Lee, before, 
whom the caufe was tried^ ruled^ that d demand; 
on the drawe:r was ncceffary, as. had biefen before^ 
decided in the court of Commorf Pkas. Aadia^ 
this particular cafe be was of o))inton» that the. 
plaintiff had noi gone far enough, but ofughtto^ 
fhcw that he had enq4iired after the drawer, or at-.' 
tempted to find him oui--^^ Str. 1087* I haVe-. 
inferted this' cafe in con}unftion with the doflrine^; 
refpefting the death of the drawee,- ^s partly referv . 
able to the fame general principle. • It \i obvious 
from the qneftion being made, whether a demandj^ 
upon the drawer of the note (who is in effeft the- 
f^iQe charaOer with the acceptor of % biU) iv^$ ai^ 



^itfeify that the [uhjeEt hA not been then rc^ 
^ced to a regular fyftem. From the indiftinfl* 
^fs ot the report it does not appear whether any 
^application was made at the houfe on the day of 
^he note becoming due ; and, at any rate, much 
*llrefs iexught not to be laid upon th'e loofenote ot a 
*c Site^t niji ^rius. My own idea is, that a pre* 
■fentment at the houfe where a bill pr note is made, 
payable, is fufficient, and that if the drawee be 
<lead or removed, the collateral enquiries ought to 
lall not ijpon the holder, but upon the indorfer^ 
"^or finally the drawer, who have engaged for pay- 
inent at that place— s^That if a place of payment be 
tiot exprelTed, and the drawee be dead, applica- 
tipn (houid be made at his laft dwelling houfe, and 
the bill not beii|g paid there, fliould be taken up 
hy the anterior parties, without fubjefting the 
holder to fearch ior the perfonri reprefentatives— * 
that if the drawee of a bill or maker of a note fno 
place of pa)':ment being expreffedj have removed 
openly and notoriously, and have a known place 
cfrefideaceia the kingdom, application (hould, 
%c> made at bis refidence : but if he have abfcond- 
ed, or have leit the kingdom, it ihauld be made 
'^t his laft ,;fcnown place ot refidence, and that 
payinent notbeifig made there, the holder fhould 
^ave r^dreis as in the commou cafe of payment 
|}eing refufed. In this, as in all other in {lances^, 
tnjr coinion is merdy fuggefted, adbrding matter 
ior confideration, and cot as aff umin^r a decifion 
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Pot^ier obferves, that it Ky reafon of anV ii^*.* 
fbrefeen and inevltabre abllacle, (force majturt et 
impnvuej the proteft cannot be made oh the 
proper day, (and I conceive that whatever he lay* 
iw this re fpeft Co nceirning the proteft, may be ap* 
plied to the prcfentment for payment) the omif^ 
fion to proleft on that day ftiall not deprive thii 
proprietor of his rights of aSlion againft the drawer 
an.) indorfers; for no man is bound to do what 
u impofTible, but he is only liberated froth this de- 
fault by making tlie proteit as fooil ^s ikiay be af- 
tci wards, and within a time which, according td 
the difcretion of the judge, fliall appear to be litf- 
ficicnit ; as if the proprietor ot a bill reiiiit it td 
his torrefpondent to receive payment, and the 
correfpondent dies fuddehly on tkc day when ht 
ihould go to receive the mbney, or proteft the bill. 
The w^ant of making a proteft ort that day will not 
defeat ihfc proprietor's right of a£lion, provided 
the proper ftepi are taken afterwards, within what 
xnay appear to the judge a reafonable time fot 
receiving information of the accident, and giving 
direRions for the necelJary fteps to bfe taken. ^ Fot 
the fame reafoh, if the correfpDndeht be altSicked 
by a violent illnefs whieh d6es not leave his Inind 
at liberty to attend to bufinefs, it will be an ex- 
cufe ; but if after he be futHciently recovered ht 
negleft te make the prefentment, the right of 
aflion is loft, for every man is chargeable withthd 
Xiegleft of his agent. 

Marias tf uly obferveSi that an executor iho<ild 
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^t&tit a bill for payment, though he KaVe not 
proved the will. Thii is no more than an ap- 
plication oi the niW, that an executor before pro- 
•i)ate is competetit to every aft, except bringing 
laftions ; but though there be no executor, I con- 
ceive that the prefentment ought to be made at 
ti proper time. And in cafe of the fuddeti death of 
-the holder of the bill^ and the inftances mention- 
ed by Pothier, it may be very queftionable lw>w 
iar the draiwer or indorfers Would be chargea- 
ble (efpecially if payment would have been made 
upon a prefentment in proper time) for though it 
foe admitted th^t there is no laches in the holder, 
it muft equally b6 obferved, that there is no laches 
4n the other parties, and their engagement is 
only that a bi)T (hall be paid if regularly prefented* 
The accidents wich occur, though unaccompa- 
nied by any iault, (hould fall upon the owner oi 
the property affefled by them, and not upon other) 
who are equally innocent* 

Molloy fays, that if a bill of exchange by coti-^ 
Irary wind or other oocaGons, be fo long on tha 
way that the ufance, or time limited by the bill be 
expired, and being tenderedj both acceptance and 
payment are denied, proteft for both rauft be 
ttiade, and the jlrawer muft anfwer the value, 
exchange and re-exchange. The proteft for non- 
acceptance in this cafe cannot be neceffary, but in 
other refpefts the doftrine is evidently founded 
upon reafon, provided the bill is remitted by as 
f?arly an Opportunity as the nature of the' cafe rci 
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quires and , admits. The cafe differs very mrteii^ 
ally from thole \vhich were difcuffed in the pre- 
ceding paragraph, becaufe the maker of a bill lb 
be paid in foreign parts, muft neceflarily be fup^ 
pofed to contraft with reference to ordinary cotj- 
tingencies incident to the fubje^, and withexcep* 
tion for fuch inevitable delays ; whereas circum- 
llances merely perfonal totheholder of a bill, can- 
not be prefumed to have been equally in the con- 
templation ot the drawer or indorfen. 

It Appeared toT)e tlie'cuflom of the commiflS^ 
bners of txcife, in the cafe of bills drawn in theii" 
favour, and fpectfyingthat it was for the king's mo- 
hey, 16 ^lloiv fix days beyond the day of grace, up- 
on the acceptor paying athillingto the clerk lor hfsf" 
trouble. And Lord Mansfield Held, that it wa$ 
not in the power of 'any parricblar ofBce, by partf- 
tular indulgence in any cafe, id charge the drawel" 
t)f a bill; but this was a general cuftom ingrafted 
on fuch bills, and being known univerfally, rhuft 
bindthe parties .— Efp, N. P. 60. But with defer- 
ence to fo great an authority, the propriety of 
this deciiion may b^ fairly doubled. iThe word 
gujlam poffelTes an ambiguity which has, in many 
cafes, been produftive oV inconvenience. Where 
it is applied to the habits of a particular individual' 
br a particular body, it is merely founded on 
their inclination, and does not appear to be iii 
any wife obligatory upon them: it is not fuf- 
iScient to induce thofe confequences which refult 
Iroih the ie> loci of a particular place, or from the 
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Ipneralufage of the mercantile world-; and it feemt 
^pmore competent to the coiDmiffioners ofexcife^ 
to introduce an exception to the genera! rule of 
law, than it would be to the houfe ot Child or 
TheJuflbn^ 

Whatever ha$ been, dready^ (aid refp^fting the 
aeceffity of giving fiotice of theprotefl>ot>a foreign 
bill of whatever denomination,, and of an inland 
Hill of partjciilac. defcriptiops, in.order to induce a 
tight to damages and.* intereft, in the cafe of non- 
acceptance ; may be applied to the refufal of pay- 
ment. Poffibly it may not be neceffary to give no- 
tice that a drawee of a bill, payable atacertaia 
period, cannot be fou;id, in order to make a pre- 
fentment for acceptance, but it muft be abfolutely. 
retjuifite to ip^ive fuch notice, or to make a protefl 
in cafe payment cannot be obtained;. If an in- 
land bill be prefented* for acceptance, which is 
retufed, and notice be duly given, and it is after- 
wards prefented for payment, a proteft for non- 
payment is apparently fufftcient under the ftatutes, 
in order to fapport a demand for intereftand cofts, 
and in faft it is not ukial to make a proteft for non- 
acceptance. It may alfo be coiIe6ijed that if there 
be a proteft for nonacceptance no proteft is necef- 
fary for nonpayinent. This is the conftruflion 
T^bich Mr. ICyd, argues, (apparently wjth jus- 
tice) fhould be given to the very inaccurare Ian-. 
£uaffGof the ftatutes. 

Pothier obferves, in regard to the ordinance 
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which renders notice unneceflary if thedrawei^ 
^ave no efFe6ls in the hands o£ the drawee ; anc^ 
which, as we have feen, is adopted by the decifion, 
qi our courts, at leait as a general rule, that the. 
law is the fame even it the dra5vee have accepted 
the bill, for by his acceptance he has made him- 
felt the debtor of the holder, but ngt of the 
drawer, whbhas omitted to remit him funds to 
fatisfy it — ^This obfcrvation neceffarily fuppofes it 
lo be the intention of the drawer and the acceptor 
that the remittance ihall be made by the iormer. 

* 

The general queftion, whether notice of non- 
payment of an accepted bill is unneceflary, the ac- 
ceptor having no effefts of the drawer, 15 of very 
great importance, and does not feem to have beea 
^ire^^y fettled, though in a cafe which occurred 
in the Common Pleas reported, fubfequent to the 
Meriting of this effay, and akeady more thap oncfe 
alluded to upon other points, it is taken for grants 
^d that fuch is the law ; and the cafe was deci-. 
ded upon the queftion, whether the particular 
circumftances induced an exception. Suppofing 
that opinion fliould not be accurate, and the law 
had not been thus previoufly fettled, the cafe itfel£ 
iTiay perhaps not be deemed concluflve upon the 

In the cafe referred to, the bill was drawn to 
accommodate the indorfei", who had placed fecu^ 
ritieslnihe hands oi the acceptor, on which he 
wiibed to raife money, but the drawer had na 
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ffitfis'in the hands of the acceptor, and it wat 
held, that notice of nonpayment to the drawer vvas 
not neceffary. Lord Chief Jtiftice Eyre, in deli* 
vering the opinion of the court upon this pointy 
faid, ** The true faft is, that this was the acccp* 
tor's bill, and not the drawer's. In a regular bill 
tranfa£fion, the drawing by A. payable toB.is^i 
mode by which the drawer pays a furaot money 
to his payee or indorfee through an acceptor^ 
The tranfaft ion in this cafe, was a mode by which 
the acceptor advanced a fum of money to the 
payee, and the drawer was a mere inurument ot 
the acceptor. This is reverfing the order of 
things. As far as concerns the drawer, it is what 
it has been called, a mere accommOvlatlon ; and 
all confideratiou of effefts ot the drawer in the 
hands oi acceptor, may be laid afiile. It feeing 
clear, that notice can be of no ufe- to him, his 
lituation being this, that if the acceptox do not 
pay, he muft, and may then, asd not till then, 
refott to the acceptor to he reimburfcd ; notice 
therefore can amount to nothing, for his (ituatiou 
cannot be qlianged. If there b^ Liny cafe in which 
nptice may be difpenfed .with, furely it is this. 
Perhaps indeed it ought never to be difpenfed 
with, fince it is a part of the fame cuftom of mer- 
chants whi'ch creates the duty, efpecially as the 
grounds for difpenfing with it are fuch as cannot 
influence the conduQ of tlie holder of the bill at 
the time when he is to determitie whether he will 
or will not give notice, fojr ninety. nine times ia a^ 
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hundred he cannot know whether the drawe|fe» 
have or have not effe^ls in the bands of the ac^^ 
ceptor, or for whofe accommodation the bill 
was drawn. It has, kowever^ been refolvcd imt 
many cafes, zvhere the drawer has had no effeclx^. 
in the hands of thcacceptor,- that notice might b^ 
djpenftd with*. But it may be proper to cautioix 
bill hujders, not to rely on it as a general, rule^- 
that if the drawer have no effefts in the acceptor's: 
bands notice is not neceffary. The cafes oi accep* 
tances on the faith oi configiiments from the drawer- 
not come to ha.d, and the cafe of acceptances or\ 
the ground ot tair mercantile agreement, may bei 
flaied as exceptions, and there ipay poffibly be. 
many others. Where the drawer has no efFecls^ 
and has no fair pietence for drawing, or where he 
draws without havinfr cffefls intended to be ap- 
plied in payment, and only for the purpofe oi- 
raifing money bydtfcount for himfelf, and afortiori- 
for the acceptor, which is this cafe, it is fairly de- . 
ducible from the cafes which have been reiolvedi 
that notice need not be given,— Walwyn v^ St* ' 
Quintin, B. and P. (>e^^. 

In confidering the general qujsftion. it may no^ 
be improper to advert to the principle which is 
ilated by the judges who decided the cafe of Bick- 
erdikc and J^^lnjan* Jn which cafe no acceptance 
had been made. Mr. Juftice Afhurft put it 

* This faft is taken for granted, perhaps, too haitily ; no iftt 
s^ces o^such determination being to be found as applicable t^ 
accepted bills. 
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ijpon the footing that to draw a bill where there 
Vere no effeas, was a fraud, .and Mr. fu&ice Bui. # 
ler obferves, that if he have no effeas ot the 
drawee in his hands, he has no right to draw upon 
tim, and expea payment Irom hitti. 

Now neither of thefe reafons ican poffibty apply 
Vhere th6 drawer aaually engages to make fuch 
payment, and in faft veiy confiderable inconveni- 
^nce and expence itiay arife from ihe difappoint- 
ment of Tuch expeaatic5n. There may be ma- 
Ay adequate tonfiderations for the acceptance and 
payment of a bill, befides the pofleffion of efFerts 
to anfwer it. For inflance, the allowance of a 
commiuion ; and where it is underftood and agreed 
that the acceptor fhall advance the money, thfe 
cirawer has no inducement to fappofe it necefliiry 
that he fiiall jprovide for it^ and it is not reafona- 
ble that he fliould be fubjeaed to charges and dif- 
credit for omitting to do fo. But whatever opi- 
nion may be entertained upon the qiiefti^n refpca* 
ing a general acceptance, where the money is to 
be ultimately provided by the drawer, it feems very 
aifEcult indeed id afTent to the dbarine adopted in 
m the cafe of Walwyn and Sc. Q^^intih. 

The principle in Bickerdike and Bolman ik, 
that the drawer has no right to expea payment 
Dy the drawee, in whofe harid^ he has no eftetls ; 
hut in the cafe of Walwyn and St. Quintin, the 
drawee had fecurity; had affented to the pay« 
j&iem ; the drawer Was a furetjr to aflift the drcu% 
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Jationofthe hill; no money was intended to fclj 
«» advanced by him; and after the regular time of 
payment was elapfed, he had, every reafon to fup- 
pofe that the bill was duly honoured. It is faid, 
that where thcmoney is for the ufe oi the drawer; 
notice need not be given, a Jortiori then were it 
is for the ufe ot the acceptor. But furely this '\% 
in dircft contradiflion to the principle alluded to. 
To every fubftantial purpofe as to the point iii 
queftion, the circuraftance that a bill is drawn for 
the benefit of the acceptor, is equivalent to the|ic« 
ceptor having efJc£h of tlic drawer* 

Much prejudice might, under thee ire uihftances 
oF the immediate c^fe, have refulted from the want 
of notice. At the diftance of feveral years after 
the drawer (a mere furety) had every reafon to 
fupole the bill fatisfied, either. by the acceptor 
who had engaged to pay it, or by the indorfer, on 
whofc account it was to be paid, he might be un- 
expc^ledly called upon, and by the death or bank- 
rupt c)^ o{ the otlier parties, deprived of the oppor- 
. tuuity oLredrcfs, whereas if immcldiate and regu- 
lar notice hcU'l been given, he might have taken up 
the hill whilft he had the means ol indemniiying 
Inmltir. % 

If fhc holder of the bill is to be excufed from 
-pui filing the leenlar courfe, prefcribed by law on 

acctnnit of tin equitable circumilances between the 
* olhci panics, (>!' v.hich he has no concern, thofe 

ciiCLUilflanccs fiiould at leal! be' viewed in t'Ke ag* 
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^regatl?, and applied to the principle Hvhich ren- 
-dera'^them material. Where a va4(ition of th<i 
'tircumftances deftroys the principle, on ac* 
>Couiit of which the exception is introduced, the 
'exception fhould not be allowed to continue. It 
i& much more fatisfaQory to advert to the opinion 
■given by the fame rerpe61able authority in another 
cafe already cited. "That as the guaranty was 
given in that mode, the legal confequences would 
follow fo as to limit its generality, and that per- 
haps it would be better to adheVc to the rule than 

to relax it.** 

* 

* S £CTioN vi. C^ tvaiviytg the want 0} notici^ 

Upon the fuhjcS of waiving the want of noticA 
l)y a fubfecjuent proi3[iife, or other a& in its nature ' 
equivalent, fom<i particularity of difcuflion may bfe 
necefTaryi It is ftated by Mr. Chltty, •• that a pay- 
ment of part, or a promife to the holder by the 
perfon infifting upon want of notice, amounts to a 
Vaiver of the conlequence of the laches of the 
bolder, and admits the tight ot the holder to re- 
port to him. If however a promife be made with- 
t)ut a knowledge ot the fa&, or according to a 
•late cafe, oF the legal confequences oi the holder's 
not having given notice, it feems that it will not 
amount to a waiver ; and it has been determined 
that a drawer oi* indorfcr in luch cafe having aftu- 
ally paid the amount of the bill to the holder, may 
maintain art aflion for the recoverv of it. But as 
the rule requiring notice of the diihonour o| a bill 

Ev. M % 
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Xo be given bjr the holder, kjiriSlijuris^ andUoli 
jHOt always j^eet the juftice ot the cafe, it miglit 
nQt perhaps' be improper to require proof fromth* 
plaintifFiD ru<:h an aflion, oihis being injuredbjr 
the tvant of noti<:e. 

There certamly are decifions warranting tlhi 
whole of the preceding obfervations; but the aa» 
thoriiy of feme of thofe decifions may perhaps bfe 
doubt ful ; and it may be requifite rather to confi^ 
der the triie principles whicli ought to regulate the 
Yubjcft than impliclky to aahere'to any partkulat 
determination. 

In the tate cafe referred to by Mr. Chitfy, afii 
.Aated by him in a note, the holder of abiirgave 
.time to the acceptors, and they afterwards becamt 
infolvenf , of both which circumftances the holder 
gave the drawer "notice* Atid fhe drawer having 
^md the amount, Lord Kenyon held at nifi print 
that he was entitled to recover H backr- He faid> 
it was Rot enough that he (hould know all the 
fafls^ but that he fhoald know the. leyal confer 
quence of t^hera. Where a man knowing all the 
farts explicitly, aad being under no mifapprehen*» 
iron wifh regard to any of them, nor of the iaw a6b. 
ing tipon thctn, cboofes to pay a fum of moneys^ 
volenti non Jit injuria ^ and he fhall not recover it 
b;ick again, but the letters of this plaintiff pro vt 
the diicft contrary; they arc written in a coiti> 
planining il) !e. — This cafe w-as brought before the 
court ot King's Bcnchj and the opinion giveh by 
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l^lprdihipat nijt prius, was coniirmcd: but the 
diecifion is not reported, which is rather unac- 
countable, as it certainly affcrts. more ftrongly 
^inil. explicitly than any preceding cafe, the iropor- 
tant propofitioH that, a .perfon may recover back 
what he has. paid unden a miftaken idea of legal 
obligation. In a cafe which occurred not long be- 
fore, an, aflioa^M'aSv brought againU the indorfer 
afabill, and the fame learned judge, having pro- 
perly- ruled that the circumftance of the drawer 
hawing no,effe£ls in. the hands of the. drawee, was 
no excufe for want of notice totheinderfer ; evi- 
dence was given of^a promifelo pay, upon which 
the plaintiff* recovered* a verdiQ. — Peake 20«. 
The latter point it (houlfi feen\trom the report, paf- 
fed as of'^urfe, and withqut difcufiion; but if a 
perfon having paid a bill ta whicli he was not lia- 
ble, fliall be allowed- to recover.it. bAck, the ar- 
gument that ^ promife pf pa/ment undqr fknilar 
circumftances, fhall not be- obligatory, is much 
more, ftrong. The degree , of» legab knowledge, 
which a perfon may^ poffefs,. or the miftaken no- 
tions under which he- may a6H can feldom be the 
fubjeftof accurate inveiligatioa. If a perfon with 
a,view to voluntary donation, or in execution, of 
what he conceives, to be an honorary obligation, 
aftually pays a fum of m?oney, he has no pretence 
' to reclaim it ; hut a promife under- thefe circum- 
ftances, not being made upon any adequate con- 
fioeratioo, induces no. legal obligaticai. It is a 
general prefuniption that a,perfqn.d6cs not intend 
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to giv^e away his property**, and therefdir^ yfh^ 
the indorfer of a bill being exempted from hi^ 
HabiJity in point of law, b.ut preffed for payment^ 
does any aft importing a promife, it may be jiiftly 
interred that fuch a^ promife is niade under the, 
idea of his being already fubjeft to' legal coercion. 
A prior moral obligation is fufficient to fupport ^^^ 
kgal promife; but there is no fuch obligation on 
the part of an indorfer of a bill of exchange in the. 
ordinary courfe of bujinefs. H;e gives an aj3equat<5 
valuje upon paffing it away, afting in both., 
inftances upon the fuppofitionof its being an availa- 
ble fecurity, and engaging in the latter cafe (in, 
^ffeft as fdycurity for the drawer br acceptor) thai 
it {hall be regularly paid, provided it is^ properly 
prefented, and a regular notice given of its being 
difhonoured. B^t theie is no reafop founded up* 
oh moral equity, for extendirig thft obligations o£ 
fucha pcrfon beyond the legal iqiport of his under^ 
taking; and it would therefore be more reafonar 
bje, as a general propofition to decide, that iuch 
an indorfer might recover back what he liad paid, 
not being liable in point pi law, than that he. 
fliQuld be bound by a naked promife unaccorapa.- 
nied by any legal or moral obligation. In advert- 
ing to the old cafes, we find a cafe at the fittings in 
Middlcfex where the indorfer of a promiffory note 
having paid part of the n^oney. Lord Chief Juftice 
X-ee ruled, that it was fufficient to difpenfe witl^ 
proving ^ demand upon the m4ker— Str. ^24. 

J* 5^eiQo prjssumitgr donare. 
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l^om the loofe. not^ of this, cafe it cannot bfe fully 
^oUefted what were the circumftances 6\ it. A,t 
any rate fuch a note ought not to be deemed a fuffi- 
^ient authority to decide cofitrary to what may ap« 
pear to be the true cojiclufion refuUing trom a full 
examination. But 1 at all tini,es fublcribe to the 
pofuion that a point which, is fully eftabliflied by a 
current ot legal authorities,, bought, not to be over- 
turned by an analyfis of the principles upon which 
it is fouTided, however ufeful fuch an s^n^lyfis m<iy 
^)e in preventing its further extention. 

The cafe of a drawer ot a bill of exchange, or 
^he firft indorfei: of a promifTory note, may be 
inaterially different from that of an indorfer, who 
pafTes the inftrument in the qourfe of circulation; 
for they haye property in, the hands of the acceptor 
pr drawer, and uniefs they fuffer fome detriment 
|rom having appropriated it to the payment of the 
^illor note, as^hy the infolvencv d the perfon 
who is to pay, there is an adequate corxfideratioa 
tor any pron^ifc or payment which they may make 
to'thc holder, their eflSefls are relieved from tho 
appropriation, and they acquire the full difpofal of 
them. In one of the cafes where a promife was 
held to bte obligatory, there certainly was no 
laches^as the indorfee gave notice to the indorfer 
as foon as he could procure information of his 
addreis— Bui. N- P. 276. In another cafe, the 
inakerofa promiffory note could not be found 
at the time when it was payable, and after fome 
dclay^ application was in^e to the payec^ who pro.- 
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mifed' to pay it* The maker mas fohent when ik^ 
note became due, and continued/a far fome time afs, 
ier. Mr. Juflicc Wilmot thought that the payee, 
bad waived theneglefi, but beleftitto the jury, wha» 
found for the defendantr^Bfp. ^8* This cer- 
tainly IS aaexemplification of Mr. Juftice Boiler's, 
remarb in Lickbarrowv and Maforv that, befbi^ 
$he lilne ofi L^^rd?- Mansfield.- all the> evidence hi. 
mercantile cafes w^ thrown, together ; they were, 
left generally ta. the jury, and they produced no. 
eftablifhed prineiple. Where a failure lias a3ual]^- 
taken place at. the time of the paynjent or promife^ 
^Jie fituation of the drawer of the bill ok maker ;0f 
the note is effentially i^tered,. and is materially af^, 
fefted by the laches qF the holder, therefore, 
their a£ls under thefe circumflances, fall in a con<». 
fidcrable degree within the obfervations already, 
supplied to the cafe of a^gencral i.ndorfer* 

In a caufe formerly mentioned the drawer wl», 
inCfted that he had fuftained an injury irom waftt 
of notice of nonacceptance, thougli he had «o ^f- 
lefts in the hands of the acceptor, made a promife^ 
ot payment, which the court confidered as fuffi^ 
cient to do away the fpecial circumAances ; but. 
thofe circumftances not being, proved, the cafe, 
cannot as 4 decifion, overturn thecffeft of anv rea- 
foning upon the fubjeft, though certainly entitled* 
to great refpcft from the opinion which MTas cxV 
preffed. — Rogers t;. Stevens, 2 T; R. 713* 

Suppofinga bill not to have been acoepted, au^ 
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^pfymcnt to have been refufed, laches being im* 
^u table to the holder^ and the drawee having fuf- 
p.cient effefts ; it the drawer fliould afterwards in 
faft, receive the \vh5le of hxs dffefls from the 
dtawee, it might be reafonably contended that the 
i^Q being eftabliOied of no detriment having oc- 
t:urred to the drawer, he fhould be bound to pay 
tlie bill, othei^wife he wouid, from the laches of 
'the holder, receive not merely an indemnity but 
an advantage, . and that without any pretence, and 
at the expence 'ot the holder. Pothier fpeaking 
ot the lots which tails upon the holder lor a neg- 
left to ^refcnt, fajs, that the damages of th« 
drawer confift in the lofs from the drawee's in- 
foivency, with refpeft to the ttmds remitted by 
the drawer forthe tlifchargeof the bill, and which 
Jie might have drawn *out of -his nands if notice 
ijave b'^en given. The reparation ot the damages 
t2onfiils in making the holder bear the lofs ot this 
.infolvency in lieu of tlie drawer, by withholding 
-all recourfe againft the drawer^ faving to the bear^ 
'^r the right of getting fayment ij he can ^rcm tht 
drawee^ againjl whom he may exercife the rights of 
the drawee. This paflage will warrant the obfcr- 
vation above fuggefied ; and alfo the further con-^ 
fequences that ilje holder rtay at his own rifle, fue 
the drawee in the naine of tlie drawer, for the 
funds in his hands, and in cafe of the drawee's 
bankruptcy may infift upon receiving trom the 
drawer the dividend in refpeft of the funds appli- 
cafcle to the payment of the bill. But nothing 
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appears tohave oaiTcdlin oiir5ourts, cither to coft* 
firm or contradift this courfe ot reafoning. 

Section Vii. N& dejnand on the drawer of a bilt 
oj exchange is necejfary to charge tkeindorjer. 

An idea Was oh'ce entertained, toundeduport 
the inaccurate report of an opinion ot Lord Chie! 
Jufllce Holt, that theindoiTee of a bill muftde- 
inand payment of the drawer, befofe- he canhav^d 
recourfe a^ainft the indorfer, but the notion \v?ii 
firft exploded With refpecl to foreign billSj and af- 
terwards in refpeft of inland bills, by tWo cafdJ 
which are the more valuable as they led to att ac- 
curate di feu flion, and a clear developement of the 
general nature and charaHer of thefe negbtiablein- 
flrumcnts. Inoneofthefe cafes Lord Mansfield 
faid ** When a bill of exchange is indorfed by the 
perfon to whom it was made payable^ as betweeii 
theindorfcr and the indorfee, it is a new bill of ex- 
change, and I he indoirfer ftands in th^ place of the 
dia\rer. The indorfee does not tru ft to the credit 
of the oriirinal drawer : he docs not know thafc 
fuch a perfon exifls, or M-here he lives, or whether 
his name may have been forged. The indorfer is 
■his drawer, and the perfon to whom he originally 
tru (led, in cafe the drawee Ihould not pay the mo* 
ncy." — Hey 1 in v. Adamfon, Bur. 669, 

SfeCTioN vm. Of Proirjisn 

The law refpcflingprctefis, has been frequent- 
' ly refii?xicd to in ihe piocefs of ihis* eflay ; but it 
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¥haty be convenient to make it'the objefl of a feparatd 
'examination. In the cafe of i'ci^eign bills a proteft 
is univerfally neceflary, whether for nonacceptance 
or nonpayment, and whatever may be the nature 
'of the billi The pr6teft conftitutes an efTenrial 
part of the cuftom of merchants, and is requifit^ 
not merely on account of the daiftage? and' inter- 
'cft, but alfo on account of the principal fum for 
Vhich the bill is dr^wn, (the cafe oT the drav/ernot 
having efFefls in the hands of th^ drawee, being ex- 
t'epted fo far as relates to the right of recovering a- 
'gainfl; the drawer himfelf , but not againft the indor- 
fers.) With refpeft to inland bills, a proteft is on- 
ly neceffary on account of damages and intereft, and 
is founded upon theftatutes 9 and 16 W. c. 17, and 
3 and :^ Anne, c. g, made perpetual by 7 Anne, c. 
25. The firft of thefe enafts, that all bills drawni 
in or dated Irom any place in England, Wales, or 
Berwiclv, ot 5I. or upwaras> upon any perfon in 
London or any other place, irt which (hall be ex« 
preffed the value to be received and drawn payable 
at a certain number of days, weeks, or months ; af* 
ter prefentation and acceptance in writing, and 
after the expiration of three days after the bill Ihall 
become due, the party to whom they are payable 
may caufe them to be protefted by a notary pub- 
lic, and in default of fuch notary public, by any 
other fubftantial perfon of the place, in the pre^- 
fence of tw® or more credible witnefles, refufal or 
ncgleft being firft made of due payment. The prot 
teft is to be made under a copy of the bill in a cer- 
Vain form which is prefcribed, and within fourteen 

£v. N ft 
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days after the nfakiBg thereof, it is to be fentj )^ 
notice given to the party from whom the bill was 
received, who is, ' upon producing tke ' proleft, 4^ 
i^pay the bin, together with aril intereift a«id cbaj>- 
ges it am the day the bill was protefied* 

It is to be obferved, that this ftatute only ^- 
tends to protefts for the nonpayment of hills dt 
tlie value of 5I. And upwards, ex prefled to be 
made for value received, payable "at ^a ' certain pc^ 
riod afterdate, ^nd actepted in writing. If fuch 
arv Acceptance was refufcd, confequenfly there 
could act be under ihcftatute any relnedy. -Ac- 
cording to the literil import of the Words, it 
would appear that there could be rio claiiix for 
3amages and intereft, except agairill "the perfoh 
froiii whom rhe'bill was i mm ed?ately received, but 
tl)is conilruftion has ftOt .^prevailed ift pra6lice. 
The term of foutteen days Tor giving notice of the 
proteft, is bo.rowei 'from the Fr^cTi jufifprir- 
3ence, which required tlie holder Within that pe- 
riod to pnrfue his immediate indorfier in Warranty, 
and ihe iilte time wtrs pTescribed to the reirpe&i\ffe 
indorleis,for parfiiinglhe parries from whom thijjr 
had refpeflively received the bill up to the flrawdK 
This was fatisfied by fehdingthe'bifl with tlie pro- 
teft; but according to the modern dec i'fidti of the 
Efigllfh courts, -^ere mirfl be an imtnediate hotice 
given in order to eiiti^ the holder, or the refpec- 
tive indprfers to his remedy for the prinijipal Tuna. 
The literal coriflruflion of the flattlte it?, tbafti 
protfii caiMio the made untU after the third day of 



\ 



6r TOOTtsm. ^ 

gnrccvi Aftf Lord' Kenyon, in a cafe tha^'Bas 
fe&en before adverted to, intimated his opinion, ti&t 
ftich conArufiion moft-prevaiL Mr- Jnfticc BaJ- 
ler fecmedtoh^ ai a diffprem opinion — Lchly v. 
'Mills, 4 T,' R; i7pg» A-. foreign bi!l mufl be pro* 
tefted on the laft day of,, grace, or at lejift noted 
on that day, and th^ pj'otcft ■ dra v/n upon the fol- . 
lowing,.day, as of the diSy preceding; and it may 
be very doubtful .wfrether^veii thiat^exception can 
lie allowed; 

lift order to fiipply the deficiency of the ffatuteof 
William, and particularly on account. of its being 
confined to bills a£lually accepted in writing, the 
itetate of'Anne provides, that it upon prefeming 
ajriy.bill', fuch as is., defcribed in the former ilatute, 
the party upon- whom it is^drawn,, fhall refufeto 
B^cept it by under-writing the. famey the. party to 
whom it is payable, may caufe it tobeprotefted 
tpr nonaccpptaftca as in. cafe<)t foreign hil Is. 

There isnthen a-very obfcareprovifion, that no 
a€cep.tance fhall be fufficient to charge any perfon, 
unlefs. the fame = be underwritten- or indorfed 
thereon,, and if it is., not fo accepted, no drawer 
fcall be liable to^ pay coifs, damages, or inter- 
eft thereon^ unlef*^ fuch profeids be made for non- 
acceptance, af>d'within fourteen days.fent* or notice 
thereof given to the party from whom fuch bill 
was received; and if accepted, and not paid be- 
fore the expiration of three days after it fliall be^ 
come due, then no drawer fhall be compellable to 
pay any cofts, damages, or intereil theieon, unWi 
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a {)rot6{l tl^-made, and notice thereof gtVen, -^^ 
verthelefs any drawer (hall be liable if any oa« 
proteft be fo made, and notice thereof given. 

The firfl: part of this claufe feems to import 
that a verbal acceptance is of no force whatever, 
but this general expreffion is deemed to.be quali^ 
£ed by the particularity of the fubfequent part of 
the claufe, and by a. provifo that the a6l (hall not 
difcharge any former remedy, and the . true mean- 
ing is held to be, that if there- is an acceptance,, 
but not in writing, the drawer fliall not b^ liablfi: 
to any damages, ^c. for nonpayment* 

The other part of the claufe is ftill more ob^ 
fcure. Intheexpofition of it Mf. Kyd feems to. 
have drawH the true conclufion, that il a bill ^ 
not accepted by underwriting or indorfement^ 
when prefented for acceptance^ and when prefent« 
cd tor payment,, be not paid, then if.it be not 
protefted either for nonacceptance or for nojipay-. 
Tnent, the drawer ftall not be liable for damages,, 
intcreft, and cofts. The fame writer ftates, tlrat 
according to the general praSice of merchants ia 
ihe city of London, a proteft is. hardly ever made 
ior nonacceptance of an inland bill, it is only no^ 
ted for nonacceptance, and if not paid when duc^ 
it is frequently protefled for nonpayment. 

The courfe of proceeding when a proteft is 
made is as follows : — The notary public, or if there 
is no fuch notary in the place, any other perfon, 
at the requeft of the holder of the bill, goes t,o 



jfhe draper,. and' demands dccepiance or paymeiU, 
find it the drawee reiufe& the notary or other 
perfon makes a .mii\ute on the .bill, confiding gf 
his initials, the date, and his chajrges for minuU 
ing. This is called the Nojting. • He afterwarcU 
draws up a folema declaration^ which *i& called s^ 
proteft. All foreign courts^giye credit to the afts 
of a public notary. The following are \^r. Ju«^ 
tice Soulier's obfervati^ns. upon this fubjeft:; — *' la- 
making a proteft there are three things to be done, 
the noting, demanding, and drawing up. thepro.- 
tefl. The noting is unknown in the law as dif- 
tinguifhed from, the proteft; it is ^ preliminary 
ilep to the proteft, and has grown into praftice 
within thefe lew years, Tiie next and material 
part is the making the demand. The party mak- 
ing the demand muft have authority to receive the 
money, and in cafe that is relufed, the drawing 
up the proteft is mere matter of lorm ; but if the 
perfon on whon^ the demand is made, be ready to 
pay the amount of the bill, he does all that the 
Jaw requires of him, and he is not liable to pay 
the fee^ of protefting," — Leltly v, Mdls, ^ T, R. 

) I 

There is a provifo in the ftatute of Anne, that 
|io proteft fhall be necelTary either lor nonaccept- 
ance or nonpayment, unlefs the bill is. exprelTed 
to be for value received, and unlefs it is drawn 
for 200I. or upwards. Upon this laft provifion it 
becomes a queftion, whether bills pnder 20I. are 
^^cluded iron:\ all the benefits ot a proteft, and 
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cannot furnifh any claim' for damages and intef>effj|^ 
or whether fucb a^ claim can be fuUy made with-, 
om ceremony of* a proteft;. Upon the whole^^ 
ihe latter feems the more accurate conftruftion^ . 
though it is weakened' by the accompannnent ©t- 
bills not expreffed' to be made for value r^ccivdiy 
as thefe cannot be proteiled, and are not emitted fa> 
9ny benefit under the itatutes. 

GHAP: XVIIL 

Of objeBionS' to ihc validity of bills and 'note f*i. 

HAVING thus far confidered the rights Whichi 
belong to the holder of a bill of exchange, and the 
conduft which is neceffary on his part to render 
thofe rights cffeftual, (fuppofihg the inftruinent to 
be free from any legal objeftions) it is next propo* 
fed to examine thecircun^ftances by which its vali- 
dity may be deftroyed or reflrained. The principal, 
articles upon this fubje£l are an illegal confiderati^ 
on, and a want of con(idcration«t 

Sectiom I.. Of illegal conjiderations and frauds. 

If a bill is given on an illegal .confideration^ 
fuch as the purchafe oi fmuggled goods, the pro-i. 
curing an office, the compounding a criminal profc- 
cution : fo if it be fraudulently obtained ; it is ol no 
avail either to the original payee or to any perfon 
receiving it irom him, with notice of its original de- 
feS. And if the feveral perfons through whofe 
hands it goes, are all privy to the illegality of t;b0f 
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<iaiiglDal tranfeftion, I conceive that fuch lUegali* 
*ty would be clearly a bar to the holder. But ii it 
1has been received by an indorfee in the fair courfe 
-of trade, and without any notice ot" the, illegality, 
his right to recover againft all, or any of the 
^rties, will not in generai be defeated ; and oy 
analogy to the decifions of courts of equity in the 
cafe of puTchafers for valuable confiderations 
without notice, the true conclofioa fcems to be 
thata perfon receiving a bill from fuch fair in-- 
'dorfce, even with notice oi' the origin&l illegality, 
would be allowed to recover, for he fucceeds to 
the rights and .privileges <»t the indprfee, and 
^hofe would he unduly reilrained if he bad not ^ 
complete and abfolute power of transfer*. 

Ho^ far the illegality of an original tranlac- 
tioo afFefts firbfequent contri^s connefled with 
it, is a queftfon of great importance, an-d which 
'iocs not appear to be diftin£Hy fettled^ It was 
ruled, that where two perfons were engaged itt 
Illegal flock jobbing tranfaQions as partner^ 
and having fuftained Iofl*es, one paid the fhare 
of the other with his confent, and took his bond 
for it, the bond was a good fecurity ; for the per- 
fon who advanced the money was not concerned 
in the ufc made of it by the other.— Faikney v^ 
Renous, 4 Bur. 2069. Some years afterwards^ 
t>n fettling the accounts in a fimilar tranfafiion, a 
l>alance being due to the broker Portis, for moncjr 

♦ This opinion is confirmed by the case of Pair v. Elli^ 
von, £ast 9:i^ 
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\<^hich be had advanced in paying the differenc'i&%v 
Keble, one of the partners, dre\^r a bill upon Han- 
nay, the tber partner, for hrs fhare of the balancli 
in favour of Fortis, thebrolcer, which bill Hannay 
accepted* And the toiirt of King's Bench decided 
that this cafe fell within the fame* principle ; and* 
Keble's executors having paid the amount to Portist 
it was ruled by tbe majority ot the court ot King's 
Bench that they were entitled to recover it back 
from Hannay, but Lord Keriyon ftrongiy afferted 
the oppofite' opinion. Tlie other judges were of 
dpinfon that the acceptance amounted to ^videntd' 
that Hannay had'confehted, and requcffed PortiS 
lb pay the differences, and that it was the taiii^ 
as if Keblc had originally paid the moneyto Haff* 
nay's ufe, with his privity and at his re qu eft. — ^Pe- 
trie v„ Hannay, 3 T. R. 418. Subfcqucnt to 
tliis, one Wilfon was employed by Lefhley, as a 
flock broker, in a imiilar tranfa£lion, and having 
paid money k>r the diiferences, there was a dif- 
pute refpefting the amount. This difpute was re- 
ferred to Steers and otheis, who awarded a cer- 
tain fum to be due ; for psrt of which Wilfon 
drew a bill upon Lefhley, and after it was ac*^ 
jcepted, indorfed it over to Steers. And it was de- 
cided that Steers was not entitled to recover a^ 
gainll Lefhley on his acceptance. Lord Keny- 
on faid, that if he had lent the money te^ 
Lefhley to pay the differences^ and had aiter- 
war.ds received the bill in qucftion for that fum, 
*f!rcli, according to the principle eftabliflied in 
the preceding cafe, he might have recovered* Bui 



lia^ tie bill on vhich the a£l?oft was bWuglit 
Vas given for thofe very differences,, and there^ 
4ef e Wilfon himfelf dottld not have enforced the 
payment of it; and as 'Steers knew ot the iliegality 
*ot the contraS: 'between Wiifon and Lefhley^ he 
could not be permitted to recover on the bill in a 
court of law. Two of the judges were abf^nt 
when tliis decifion was made, and Mr. Juftice 
•Alhurft does not appear to haveexpreffed any 
opinion on the fubjeft — 6 T. R. 6i, This decifion 
does not feem to be founded upon very fatis fac- 
tory reafons. In the firfl place it may be inciden- 
tally obferved that the award had cr^gated a new 
<itiginal duty, and could not any more than a 
judgment be impeached on account of the circum- 
ftances to which it related, furnifhing no ground 
^oiaftion; and therefore Lefhley was, at the time 
•of fubfcribing the note, debtor, not upon the ori- 
ginal confideration, but upon the award. I how- 
.'ever do not mean to dwell upon this circumftance, 
becaufe the point was not made, and poffibly what 
is called an award, may have been merely the ad- 
juftment of differences. But fuppofing the award 
out ol the cafe ; it is agreed that if Steers had lent 
"the money to Lelhley for the payment of Wiifon, 
it would have been a good ground ofaftionj but 
in neither of the preceding cafes was the money 
paid into the hands oi the defendant; it was paid. 
by his confent to the party entitled to the balance, 
(the illegality being waived) which was regarded 
as amounting to an immediate loan. But furely 
the advancing xnotiey to Wiifon upon Lefliley'fi 
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acceptance, was at leaft'equivalent to that, r 
-Lcfliley had had a partner who drew the bill in ia« 
vour of Wiifon, and paid him' the amount; Afe 
bill being receipted by Lelhtey, "which teftified his 
requeft lor the payment, Tuch partner woiil& 
. have been entitled ' to recover under the immedi^ 
•ate and exprefs authority of the cateagainil Han« 
nay. Whatever inference might be drawn troih 
notice of thef tranfaaioti, would «pply taDfldireflJy 
and pointedly between tbofe who immediately par- 
ticipated in it^ and whatever diftiAftion 'can be 
-itxadc, mu ft be in favour of the pcrfon receiving 
fach a bill ibra valuable cortfideration, -and no 
wife implicated^ in the illegabcircumftances, in'ref* 
pefl: of which the cjueftion arofe. 'It Was' fairly 
argued at the bar that the bill was 'good, in the 
"hands of the broker, lor it certainly was an avowal 
ot the money being paid by him at the requeft of 
the defendant, wjiich bring^- jthe cafe within the 
broad principle of the decifion ia Faikiatey and 
-Renous- 

In a fubfequent cafe, the fcourt ^flingupon thfe 
/authority of the cafe of Steers and Lefhley, refufeft 
a rule toyfhew caufe in favour ot the indorfee <^ 
^ prpmi^Tory note, given upon a fettlement of dif- 
fer ejices; but the general argument was not en- 
tered ifttoir^Brown v. Turner, 7 T. R. 636. 
J[{ the obfervations luggefted refpefting the caft 
^f Lelhley and Steers ar^ correft, and the difcuJ- 
, fion of the fubjeft is not precluded by tlie au*- 
thority of thefc adjudication^, as the laft cafe d^ 



|lfin4^Xoi6ly upon the preceding;, it cannot ma- 
^rially vary the courfe.ot reafpning upon .thege- 
i^rai proportion. . 

In a cafe- in Chancery before Lord Loughbo- 

?ough,;fais lordfhip held» that a perfon was not 

bound by, his. acceptance of a bill for money. laid, 

OiXt on his be,half.in eflfeflinga void infurance upon 

an Eaflr India voyage, and referring to the caCes 

of Faikney- v. Rtjnous,. and Petrie r/. , Hmnay, 

farid, he was aware ol thofe^ cales,. but could not 

perfeSly accede to them.. What wav chilled con-. 

fent in thofe cafes was a confederacy Jo break a 

pofitivelaw. — £jif ^arie Mather, 3..Vez. 573, But 

with every ^ refpeft to the great authorities who 

liave diflented from ,the principle of ihofe cafes, 

that principle feems.to be fi^pponed upon the 

fltongeft ioundations of juftice. Where parties 

'^gree to cobtravci^e A legal prohibition.,vit is a ne- 

tiefTary con fequence that from ,^fuch agreement no 

iegal obligation can ahife,. but where the aft is not 

i« itfelf criminal,, there is. an honorary obligation 

:w:hich the party is at; liberty to iulfijy o^d again ft 

the voluntary,. performance of -which. there can be 

no exception. If then admitting tlie force of, tlie 

obligation he evinces a difpofiition to perform, it ; 

but for his own convenience perfuades another to 

a,d van cejhe, money ,on his behalf, it is to every .fub- 

.ftantia) purpofe as much a loan of that money., to 

himfelf^ as ilthe raoney;had'beea aQually countexJ 

out to him,, and he had paid it.pver; Having thus 

•^i^duc<pd another, to make an,Myance on^ hia l^faalfx 
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there is no more juftice in permitting Hittt* a(W^ 
wards to impeach thata£li than if money had been* 
advanced by his rcqueftto a perfoa.whom;he wiQi^ 
ed to afTift, but to whom he was under no ob-^ 
Ifgation either legat or honorary^, and there is no-u 
thing in the policy ol the law to relieve him front 
the undertaking to repay the money fo advanced, 
when by the advancing it no illfegai objeS was in* 
tended to be promoted. Tiie different illufttationa 
of Lord Nfansfield in Faikney and* Renous, al^ 
proceed upon the principle of a loan of money lip* 
on which the lender is not to be affefiled. by th^ 
borrower's application. 

It has been decided at nifi firiusthn a perjon,, 
who at the requeft of the holder of a bill, has pu| 
bis name upon it, and thereby been obliged.to pajr 
the contents, to a hana. jide, holder, mjiy recover 
the money paid, in an a£lion on the bill, iriomany 
perfon whofe name is on it, although he knew i^ 
was given on an illcg^^l confulei:atiQfl--JPeiafce xtj-^ 
Chitty 5a- 

There are feme mifences in which, frorn^ the 
pofitive language of particular afts of parliament,, 
the illegality of an inftrument' is a bar to the claini, 
ot a fair indorfee. Such has been decided to be- 
the cafe with refpe£k to bills drawn or accepted for 
a ganling or ufurious confideration- The aft a* 
gainft receiving money or any fecurity for figning 
a bankrupt's certificate, is penned in terras cquaN 
ly ftrong, and would therefore receive the fame 
confiruftion ; and there Eiay in the range oi th% 
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'^ttakntesj beothev provifions of a Hmilar kind. But 
the indorfee may fue his indorfer, who is in that, 
as ih moft other refpeQs, confide red as the drawer 
4>f an original bill, ^ 

It has be<en htely determined that the payee oi 9 
4ill having indorfed it c^ver upon an ufuriou;; 
confidcration to another perfon, who paid it away 
and became bankrupt, and whofe aflignees after- 
wards received it in a courl'e o£ payment, could 
jkot n^aintain an aftion of trover againfl; the af- 
fignees. It was contended that no title could be de- 
rived through fuch ufurious indorfement, but the 
court held, that as the bill was fair and legal in its 
concoftion, no advantage could be taken of what 
happened afterwards againft tona Jide holders. — 
Parr v. Eliafon, Eaf^ pi. It is to bfc obfcrved, 
that the queftion in this cafe related to the property 
of a bill, indilputably good, againft the drawer or 
acceptor, and that the decifion does not reach the 
point of an aflion being maintainabfe at the fuil 
pf a bona fide indorfee, againft the party who has 
before indorfed the bill upon an ufurious contraft. 

Section ii. Of want of aonfideratian. 

As between the immediate parties to a bill ; the 
drawer a^nd acceptor, the drawee and drawer, the 
Jndo,rfee and his immediate indorfer ; the want oi 
ConCderatipn may be adduced as an exception. In 
thefe cafes the acceptor, drawer, and indorfer, 
Jiave given the other party a power to pledge their 
f^fpeftive credit, but have not entered. into any 
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perTonal (engagement. Tiie holder of a Hill (wh^ 
thefe exceptions) has anabfoltite claim « ag^infl: dXt^ 
the partiesj although he may, knowy that no cbiw. 
iideration was gi^^en- to them^ for they have ena* . 
bled theperfon in whofe behalfthey haveengaged^^ 
4o carry their credit tq market, and have in effeft , 
engaged as fureties: for the; payment oi the bill ixt, 
regular courfe, whoever, may afterwards acquire, 
a. title to it» A« between the imfkediatc parties a. 
confideration is prefumed, and it is incumbent up*., 
on the perfon who alledges the want of it. to fub-s^ 
ftantiate; that allegatioELby legal prpofe 

It may fometimes be a q^ueftion of importance.* 
whatlhall be deemed an adequate confideration for- 
this purpofe. In the firft. place it may be taken for.- 
granted that. any debt lapon. which an aflion may- 
be maintained i& fufficient. I alfo think. that any- 
injury may be compen fated by fuch an engage-, 
ment, the negoliable nature of the inilrument ren-., 
dering it a valuable property, though ianiere naked:* 
promife on account of fuch an injury^ would nei\. 
ther be the ground of an afiion or matter ot de- 
fence, upon the abfurd principle that it is merely . 
fubftituting one caufeof aftion for another. Aud- 
it may be reafonably fuppofeU that a j> honorary 
duty, fuch as the recompence to a barrifter or phy-. . 
fician, or a tefllmony of gratitude for any fervice^'. 
not appreciable in their nature, but which may fairly 
admit of a complimentary retribution, will prevent - 
an instrument from being impeached for want of 
confideration*. 

* A person sued on. a promissory npte given to. Ivim ia'cflfiti^. 



CHAP. XIX. 

Of altering a Bill, 

A BILL originally good may be rendered void 

^y any material alteration after it has ifTued- This 

>fvas decided by the court o\ King's Beach, and 

;^heir decifion was confirmed in the Exchequer 

'chamber, in a cafe which underwent very confi- 

derable difcuffion. Mr. Juflice Buller being of a 

xlifferent opinion from the other judges. — Mailer 

*-t/. Miller, 4 T. R. 310 — 2 H.B. 141. It had long 

been an eftabliftied rule in refpeft to deeds, that ft 

a deed be altered ih a material part, even by a 

ilranger, without the privity of tlie obligee, it is 

thereby avoided ; and if th6 alteration be made 

l)y the obligee, or with his privity, even in an im- 

material part, it willatfo avoid the deed. In th^ 

^kleratioftcaTtbarriagc, the marriage frt-oved was contrarV to the 
marriage a<ft; but the jury having presumed a subseq^pent rt- 
.^lar marriage, the court pf B. R. would not grant a i^ew trial; 
Mr- Justice Buller 9aid, that a marriage in fadl was, under the 
"circumstances of the case, sufficient.— 4 T. R. 468. In a snbse- 
''^^uent case it was held, that no aAion could be maintained on a 
promissory note for an apprentice fee, the duty thereon nothav- 
'ing been paid.---7' T. R. 121. A pef sdh who had lost a wager 
on account of the hop duties, gave a notfe to the winner; ' and 
it was held, that the illegality of the wag^r prevented a recove- 
ry on the note.— 2 B. and P. 130. But the general question 
-fiuggested in the text) has never been dire^ly the subje<ft of co»« 
jtideratiDn* 
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particular cafe, the date of a bill payable tlirti^ 
months after chite» was altered aiter acceptance frdyi 
the 26th to the 20th of March ; by whom it did 
not appear, and it was refoJved that the acceptor 
was not liable to pay the amount to a fair holder, but 
the obligation was utterly d^ftroyed. It was ruUd 
that the principle which had been befoi-« eftahlifh- 
cd refpefting deeds, was applicable to bills. The 
reafon of the law in cither cafe is not very fatif- 
faSory. If a child tears off tbe Teals of a deed, or 
throws it into the fire, and the former contents 
can l)e fufficiently proved, the obligation remains; 
but it one perion wantonly alters the writing of 
another, the right of the perfon interefted is with- 
out^ny criminality on his part deflroyed* Th^ 
authority of the decifion which has been cited, 
will probably be deemed conclufive, it having 
received the concurrence ot fo great a majority oJF 
thejudges. I may perhaps have already incurred 
too frequently the charge of prefumption in oppof- 
ing the fugge (lions ot my own mind to the weight 
of judicial opinions. Upon the prefent fubjefi I 
cannot forbear obferving thaft though the conclu- 
fion of Mr. Jufllce Buller was over tuled, and may 
therefore be deemed erroneous, his argument fur* 
nifbcs a greater (hare of profeffional inftruSion, 
and a more admirable fpecimen of judicial rcafon- 
ing than can often be found in an equal compafs. 



'CHAP. XX^ 

OJ pdjp.ng a bill qfUr it is due. 

IT having been already ftated that in trdfer t6 
^charge the'drawer or indorfer of a biU, it muft be 
5)relented when due, it is a neceflary inference 
that any negotiation afterwards cannot affefl thbfe 
])arties {except poflibly under tbe fpecial circum- 
iUnce of the drawer receiving the appropriated 
iEunds froiii the drawee.) The acceptor is liable 
under his general engagement to whoever may at 
'•ny time receive a legal title; but it has beea 
4ieid in fevefai ^cafes, and may now be Hated pofi- 
tively i& law, fhat a perfon who takes a bill aftefr 
it becomes due, takes it under fufpicious circuni. 
Aances, and fubjeft to every objeSion which might 
%e admitted againft the perfon irom whom he re- 
<ceives it. Lord Kenyon entertained ftrong doubts 
upon this fubjeft recetitly after his » appointme4t 
to prefidein the King's Bench: but he has fince 
frequently teftified his acquiefcence in the fentU 
taents entertained by other judges* 

A perfon who himfelf pafles by indorfement a 
till after h is due, cannot obje6l that circumfianee 
againft any indorfee; but it cannot be fuppofed 
that this Qiall create a tefpon Ability to be continued 
to any^ definite period. It fliould be confidered as 
-equivalent to a dmitt payable upon demand^ and 
Ev. Pa 
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unlers prefcnteJ in reafonable time, the hol3^ 
(houlJ be UibjeS to the lofs arjfing Irom die failure 
o\ the drawee. 

Where a bill has been" returrfed lipon the drawer 
for nonpayment, be cannot aficrvvards negotiate ft 
fo as to cliarge the acceptor with an aflion on thfe 
bill M the foit ol the indorfce — Beck v, Robley, l 
H. B. 1589, 

CHAP. XXI. 

How V ligations crififig from lil/s 'of excfian^^ 

?nay he dij charged. 

WE are next to corifider tlie modes by ivbich 
•ihe obhgatioTis arj{ij>g from bills of exchange may 
be difcha^ed- Thefirfi and-p rincipal of tl>efe is 
.pafyment. This fubjefl; is (^iyidcd by Pothier into 
the following heads, -j. To wliom tlte paymenfl 
,inay be ^nade. 2. By whom it flioifld be ^made. 
3. When and at wiiat rate. 

Id refpcfl tobiHs generally indcrferl, t"he courlfe 
of bvfinefs is to p?.y them to any pcifcn by whom 
they may be brought, is the jcluflkn implics'a 
fi.fiiciciu aiulrority ior the fiiijiofc; but if s bill 
i& fit Icn or left, aud ixaice is given tx> ibc drawee 
to witl.Lold the p8) n cijt, he fixuld do fo, being 
ir.diemnif.ed in cafe l,e h^s given 1. is acceptance* 
the tonajide hcltVr of hich a I ill is cmitkd to i«* 
ceive the amciuit, Liii the k>kr is liJiily entiikd 
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%» Iftfgate the queftion, whether the pprfon nxik- 
ing the prefentment poffefles that chira£ler. 
!\yhere.a Wl.has HOt* he^^ i'^^ocfed by liie payee, 
QT is .00 ly fp^ciall)'.Lnclorfed, t!\e payment can on- 
ly, be made to the peifoii exprefsly deliguaied, or 
Jiiny a^ent atting under his authority, or to thofe 
who have legally fucceeded to hjs general rights, 
as in cale ot a bankruptcy, to his adignees, in cafe 
oF de^ih, to his perfonal reprefentaiive ; in cafe iha 
payee or fp<jcLal indorJe.e. is a wom^n who has in 
tjie m^an time, married,^ to h^r huibaiiJ : but 
it the drawee is nut privy to the bankruptcy or 
marriage, payment to the perfon originally defig- 

aated is fufltcient., 

> 

In cafc^hs^bHl is ftolen ar loft, arid a perfon 
yho prefents it for payment, airumesthe name of 
the payee, or il hTs name has • been hwgcd upon 
the inllrument, though the perfon prefeuiing it or 
. committing th2 forgery may have the. fame name 
with the reaJ payee; and although fuch payee 
may riot have been fpeciaily defcribed, it is nodif- 
charge; tlie real owner does- not lofe his pro- 
perty ; and the drawee cannot charge the diawer 
With what he has paid under thefe clrcuinibnces— tt 
Smith V. Shepherd, Ctiitty, 226 — Mead i/. Young, 
4,T. R. 28. 

A prbmiiTory note was difcharged by ihe bail of 
the drawer, and the indorfee ahervvards fued thja 
indorfer for their ufe, but it was properlv decided 
t^at this was, in cffeft the payment of the drawer 
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biftifelF, and conrequently a. difcharge ai alt thit 

other parties-^Wili. 46*. 

The payment may be made by the^rawer, or 
any perfon by his authority, or in cafe the bill i^ 
diflionoured, by any perfon for the honour of the 
drawer or indorfers.. The payment laft mentioned 
wili be a difcharge to all deriving a titk under the 
perfon for whofc honour it is made, but will give- 
the party paying a right of indemnity againftthat 
perfon, and all who were anfwerabk over to hinv 
as we havefeen in a former part of the eiTay wher^ 
the fuhjefk wa&difcuQedat large. 

The time of payment i% upon the la{ldayQJL 
grace, if the bill is. payable at any certain pe- 
riod alter date or fight. Whether days of grac^ 
are allowed upon bills payable at fight, is» a$ ha^ 
already been obferved, a difputed queflion* 

There is a. decifion that a perfon having re-%. 

ceived on the tjth r-r^, a banker*i check, dated- 

on the i8th ^-r-, and the check having been loft,, 

and ptefented for paym^ent on the 17 th: — r-s— ,the 
bankers were not difchargcd,. as it appeared to be 
contrary to the regular courfe ol buGnefs, to pay 
fuch checks before the day ot their dat^— rjifp^ 
40. 

Where a bill is made payable in a foreign^ 
country, in foreign coin, the value of which coiq^ 
is reduced by the government of that country, ik 
has b^en faid that the biU IhaU be pyable accQrd^ 
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•iB%to thtf v^alue of the monef at the tinle it W4S 
4rawn — Skin. 272 — Cliitty 1^4. 

The obligation arifing on bills may aKo be cx-v 
linguifhed by a releafe or acquittance. The holder 
feeing entitled to the relpeftive credits ol all the 
bther parties for the famefwm, may, a'saneceffaiy 
confeqnenceof this right, give a difcharge to any 
t)itbern: bat aidifcharge to the acceptor, either 
before or after the hill becomes due, is a complete 
«xtin£lion of ail the credit under the biU, and the 
\}i\\ has no longer any legal operation, at ]ea(l (b 
£ar as refpe6ts, the rights of the perfon giving the 
4ifcharge. * - 

Pothier fays, that if the dlfch;ir^e is given by 
letter to tTie acceptor, the holder retaining the pof- 
Xeflion of the bill, and it is afterwards indorfed to 
a third perfon for a vahrittie confideratian, he does 
I30tthii;k that the acceptor can refill the claim of 
the indorfee, who prefents it when it becomes due, 
butisleftto his remedy againft the perfon who 
had indorfed it in contravention of bis releafe. Ifb 
ftates his reafans for that opinion at large, which it 
will be unneceflary to cite ; the reafon of the thing 
is obvious ; and according to the law of England 
there could be no doubt that the fair holder of a 
bill cannot be prejudijced by fuch a fecret tranfac- 
tion. We have already fcen that a perfon receiv- 
ing a bill after it is due, only fuccecds to the rights 
of th^ perfon from whom he receives it^ and i« fiib- 
•jeft to the fame exceptions, fuch a transfer being 
contrary to the regular courfe of bufinefs. Pothier 
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adds, that a rekafe ca^n ooly takeeff^£lffoml)M^ 
concurrence of intention in thepeFfons giving and^ 
receiving it, and therefore is may berevoke4ataFiy'' 
time beibre it is fully. communicated. It isalfo voi4 
in cafe of the death of either party.before fuch c6m^ 
munication •. I rather, think that according to th«j 
law ot England, acceptance would be prefumedimf 
mediately upon the txanfnQ^iffipOit. until, an,..e;cpreC|.; 
4iflent was Qi^wh^ 

The fame writer enqjaifes Bow far the drawer 
can take advantage of a releafe to the acceptor be- 
fore the bill is due, foas to precfctdethe acceptor 
from charging it in his accounts to- the drawep* 
(premifing i^ to be cleac that^ tl^e drawer is^: dif- 
charged from all refponfibility a&.w^rraoting th^ 
payment, of the bill]» and he rulers, to the dif-: 
tin^ion which istaken ii^/the law refpefling man, 
dates, that i^" the releafe is nwde for the fake of 
the accepioit, ajid in- recompence of any feryice^- 
from him^ it is confidered aS: equivalent. to a pay- 
jnent by him, to the holder on account- of fuch ferr 
vices, being a fufficient compenfatioii,. af leaft acj- 
cording to> th^ principles of natural obligation^ 
and that in. fuch cafe the dra\>cjer is charguble ip 
accourit ta the acceptor, but if the releafe werp 
purely gratuitous,, the acceptornot having contriip 
buted any thing in lieu of ky he capnpt. chsrrge ix 
in account, according to the principle that a,furety 
cannot require more from his principal . than h^- 
has aftualiy paid. I cannot but doubt t)ie pro- 
pofitiQa, for the . acceptor is npt regarded mere.^y 
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^ 'the light of a fecurity for tlie drawer, but as a 
perlon having in hi^ hands a given fum of money 
'appropriated to th« payment of a bill and the 
drawee has no claim to any benefit from a donation 
of that fum hy the holder t-o the acceptor. But 
^ueflions arifing from mere donations, are not 
likely to be the frequent fubjeSs of lorenfic dif- 
Vuflion*. 

He ne:5t't ^ifcufies the fubjeft how far a dif'. 
Xrharge to the acceptor, after the biH is -difhonour- 
cd for nonpayment, isadifchai-ge to the -drawer and 
indorfees ; and firftdillingui flies betiveen a real arid 
-a perfonal rel-eafe, obTervin-g, that if the holder 
<lec lares to the acceptor that be confiders the bili 
lobe difcharged, or it he gives an acquittance 
'without receiving the amount, it is beyond all conw 
^overfy a liberation of all the parties. 

W'here the difcharge is only perfonal t o the ac- 
•Ceptor, as il the holder writes that he difcharges 
iiim from all reiponfibi-Iity, a further diflin^ion 
tnuft be made. It the acceptor has received cf- 
ietls from the-d rawer, and confeqtiently was bound 
to indemnify the drawer from any a6lion upon 
the bill, the releafe will operate as a difcharge to 
the drawer and indorfer, either ior the whole, if 
the drawer had remitted effcfts for the entire pay- 
tnent^ or for the part w^hich he had remitted, if 
lels than t^ic whole, tor otiierwife the acceptor 
would pot enjoy the benefit of his releafe. But if 
tlie drawer had no effefls in the hands of the accep- 
tor the releafe by the holder to the accep- 
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tor would not liberate the drawer, or deprive tre' 
holder of his right to fue him either for the whole 
or the deficiency, for in this cafe the claim would* 
not recur upon the acceptor ; but in both cafej 
the indorfers would be difcharged^ becdtufe it hf 
the drawer only who isbound to place effe&s in the 
hapds of the drawee. 

He then ftates that if three- fourths of the cte- 
ditors of the acceptor agree to a jcbmpofition 
(whith in France' was obligatory upon the other 
fouith part) the giving areleafe by compulfion arf 
being one of the remaining fourth part of the 
creditors is not a difcharge to the drawer or in- 
dorfers, for the releafe is not voluntary, and 'the)^ 
would have been equally obliged to accede to thi 
cbmpofition. • • 



Thefe diftinfl ions are in a great degree f up- 
ported by the decifions of the Englifli courts, ac- 
cording to which, it the holder gives any indul- 
gence in point of time, or otherwife to the actep^- 
tor, it is a liberation of the drawer and indorfers^ 
for they, by paying the bill, may be fubftituted 
to all the riglxts of the holder, and if fuch rights 
could be deieatedor abridged bythe indulgence gi- 
ven to the acceptor, it would be an undue prejudice*^ 
therefore if the holder takes » bond from the ac» 
ceptor (which is an cxtinSion of the right of aftion 
upon the bill) if he receives a compofiticn, or in any 
other mode voluntarily diminifhes the refponfi- 
bility of the acceptor without the confenjt or au- 
thority of the other parties, it* is an exoneration 
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f6 ttieift. Lord Thurlow decided this in a cafe 
ovhere the indorfer ot apromiffory note was a bank- 
rupt, and the holder having proved a del^t on his 
•eftate, received a compofition from the maker^ 
Me faidhe was fatisfied that Sir James Efdaile, the 
holder, did in faft make the bef| terms he could 
^ith the drawer of the note* by taking from him 
j^s, inthe pound in full. And whatever diffi- 
culty he might find in making a precedent, which 
allowed of fuch a compofition, without giving no- 
tice to the aflignees ot the indorfer, he was con- 
vinced that the juftice of that particular cafe, if it 
flood alone, would not require hirti to expunge 
that debt from the proots againft the indorfer*s 
eftate. The cafe made did not impute any fraud 
to the tranfaftion of the compofition; but on the 
tontrary the holder ufed all diligence againft the 
payer of the note, and then made the beft 
terms he could with the maker, though at thfe 
fame time he had gone to the extent of exculpating 
him altogether, in refpeft of the note. However, 
whatever might he the circumftances of the pre- 
fent cafe he thought in point ot precedent it might 
be dangerous to lay, that after fuch an acquittal 
the holder might rcfort to the indorfer's eflate. 
This certainly operates to this kind of fraud, that 
when the holder fees that in one way or other he 
fliall be fure oi his 20s. in the pound, he may fa- 
vour an acceptor at the expence ot an indorfer, by 
compounding with the acceptor for juft fo rauc{i 
as he conceives will be the deficiency under the 
indorfer's commiflTioh. In this view it might be*. 
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a dangerous precedent, and he cured this dang** 
by laying generally, that the holder oF paper (bail 
not compound with the ,prior names on the bit 1» 
but on the confcnt ot the aflignees ot the pofic-» 
rior party. And it is not "an anfwer to fay, that 
if any fraud is praflifed in .thecompofition, that 
ftiiill take it out of the general rule. It is much 
better an4 more convenient in ^raftife, to have 
a precife rule'io go by, andjuftice wiH in general 
be better done t^ all parties. The debt is 
well proved upon tl>e indorfer's eftate^; this gives 
xhe aflignees a right of aSion agaiuA the ncceptof 
or drawer . tor . the amount paid out of the indor* 
fcr's eAate, but this. right is cutaway by the com- 
pofition, and difcharge given to the acceptor by 
.tlie holder. Tlierefore it. is better to fay, ** Lh 
.the alSgnees either take the whole, or permit the; 
holder to make the moil oi it he can againft the ac* 
ceptor.-7-£jic parte Smith, g Bro. Ch.. I. It 
was afterwards decided by tlie fame great autho- 
rity, in. conformity to the doftrine above Hated 
that the holder of a bill, accepted by a perfoa 
having no effefts, did not relinquifh his right a>- 
gain ft the drawer, by taking fecurity from tht 
acceptor and giving him time. — Ex parU Holden> 
Cook-e's Bank. Laws. 

Although the acceptor has received no efiefts, 
and therelorethe diaweris, as between themfelves, 
the perfon who is to difcharge the bill ; as the ac- 
ceptor is primarily the debtor of the holder, he * 
cannot even in fuch a cafe objefl to any laches in 
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^lieRolder, or in fi ft thatj by- endeavouring to ob- 
tain the money from the drawer, he has waived 
bis claim againft himfelt as acceptor. But any 
exprtfs agreement,^ or any intimation o^the hold- 
er's intention. to difchargethe acceptor under theTe 
^circuraftauces, will be fufficient tor the pyrpofe. 
What Diall be deemed a fofficieot evideiiceLOf in- 
tention, is a queilion of faft^ which depends in 
,every cafe upon its own particular circumftances. 
The cafes upon the {ubje61 ^are colkfted. in Mr. 
Douglas's Reports, p..247*. 

Where the holder gives a releafi? to the drawee 
it enures in favour of- the indorfers,' and in 
general, according to the opinion of Lord Thur- 
lowalready, cited, a releafe to., . or compofition with 
a prior party, precludes the holder from all re- 
courfe againft thofe who arc pofterior.. But a 
difcharge to the laft- indorfer will not operate in 
favour of the preceding, or of the drawer or ac- 
ceptor; nor in general will the releafe to the 
drawer difcharge the acceptor :. but Pothier, de.- 
cidcs, that if the acceptor has no funds, he may 
avail himfelt of the releafe to the drawer, other- 
wife, the drawer being, apfwerablc ov.er,..would 
not receive the benefit of the releafe. It muft ne- 
ceflarily be implied"^ that the holder has notice oi 
the nature of the bill. 

But if the holder takes a prior indnrfer in exe- 
cution, and- afterwards liberates him from cuftody, 
it is no difcharge to the fubfequent indorfer. — a 
Bl* Rep. 1235, Perhaps the firft. would not, ua- 
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der thefe circumftances, be difcharged of his Iia&^ 
lity to indemnify the fublequent ipdorfer. 

The right of the holder of the bill may alfo be 
extinguifhed by way of compenfation or fet off; rf 
he is debtor in an equal fum to the acceptor^ of 
any other perfon whom he fues thereon ; but th& 
Trench law differs materially from that of Eng- 
land in relpeft of this point. By the former the 
concurrence of the debts at the tffne of the bill 
becoming due, operated in itfelf as a mutual liqui- 
dation. With us the mutual debt is only a ground 
of defence^ efpecially introduced by modern fla- 
tutes. And applying it as a fet off> is laerely op- 
tional in the perfon who is fued. 

Pothier refers to two other ways by which a 
bill of exchange, or any other obligation may be 
extinguifhed. Novation, or the accepting a dif- 
ferent engagement in lieu of the former, and con- 
fufion, . where upon the deceafc of the holder the 
acceptor becomes folely entitled to his property, or 
vice verjay the charaflers of debtors and creditors 
being purely and limply united in the fame per- 
fon, the obligation is neceffarily deflroyed. I Ihall 
iorbear, on account oE the length to which the pre- 
fent effay is already extended, dwelling upon ei- 
ther of thefe fubje£ls. 
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CHAP. XXII. 

Qf mi/cdlaneous incidents refpe3ing bills and 

notesm 

THUS far we have taken a view of the doQrine 
Tcfpefling bills of exchange, as applicable to the 
lights of the holder againft the drawer, indorfcrs, 
and acceptor. The topics remaining for difcuflioa 
are the efleCls of pafEng fuch a bill without refer- 
ence to the obligations arifing from thofe charac* 
lers, the rights acquired by payment to the holder 
of the bill, and the diflinflion between the feveral 
kinds of inftruments that are comprized within the 
general fubjeftof the eflay. 

If a holder of a bill transfers it without indorfe- 
ment to another perfon, who gives it a further cir- 
culation, fuch holder is not under any legal obliga- 
'tion, except to the perlon immediately receiving' it 
from him. As between himfelf and that perron'it 
was once held, that taking a note for goods fold at 
the time, was a payment", as being part of the 
original conlraft; but that paper was no payment 
of a preceding debt. — i Lord Raym. 930. But 
it is now fettled, that it the feller of goods agree 
to take bills a^ payment, and to run the rifk of 
their being paid, it would be confidercd as "p^y^ 
tnent, whether the bills had, or had not, been af- 
terwards paid ; but without fuch agreement the 
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giving of fuch notes is no payment. — 7 T. R. 6Sk 
Harrifonand Co. employed F. H. to carry abilkto* 
market, and get cafti for it ; and that perfon bav-. 
iog applied to J. H.. to get it difcounted, inform- 
ing him that it was the bill of the principals, that 
though they did not choofe to indorfe it, as. tbosir 
number was on the bil>, it was equivalent to an in- 
dorfement; and tiiat he F- H.. would indemnify 
J. H. J. H. indorfed the bill to Fenn, and receiv- 
ed money for if,. Fenn not knowing at that lime 
tliat Harrifon had any thing to do with the bill. 
The bill not being paid,. Fenn was^owed to re 
cover from Harrifon the money which he had ad^ 
vanced. There was indeed a promife oi pay- 
ment, but that was confidered rather as an evi- 
dence of the authority originally given to F. H^ 
than as the immediate ground ot a6lion — 4 T. R, 
J 77. In a former caufe between the fame par^ 
ties, there was evidence that Harrifon particu- 
larly told F. H. that they would not indorfe it, 
and the majority o^ the court of King's Bench 
were of opinion that that was only an authority to 
ft II the bill without pledging their credit-r— 3T. Ri. 
7S7' Viewing thi^ cafe as unconnefted with any 
queftion refpefting the autlionty ol F, H. the in- 
ference feems to be, that a perfon receiving ca(h 
for a bill, though without, indorj'tment^ is undex 
an implied promife to refund the caffi if the bill i* 
not duly paid ; but if he refufes to indorfe the bill, 
or in any manner intimates .his intention-of felling 
\\% intereft in it without fubjefling himfdi to any 
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Irirthef refponfiblity, the bill is at therifque oi 
the purchafer. . 

The acceptance of a bill, or the giving a pro- 
fnilTory note, is a good payment of an antecedent; 
^ebt — Vi. Kearflake t/. Morgan, 5 T. R. 513 — 
Richardfonjy. Rick man, cited ibid. IF they are not 
duly paid, they are confidered as a nullity, but no 
a£lion can be maintained upon the original de* 
tnand, until they have become payable. If a 
bill or note of any other perfon is given in pay- 
fnctit -and honoured, it is a difcharge ; but a per- 
fon who was arrefled having given a draft which 
t^rasrefufed acceptance, the drawer not having any 
«4Ie£ls, was arrefled again upon the fame writ, 
wl.ereupon Lord Kenyon gave the fallowing opi- 
tiion. In cafes of this kind, if the bill which is 
given in payment, do not turn out to be produc- 
tive, it is not that which it purports to be, and which 
the party receiving it expefts it to be, and therefore 
he may conTider it as nullity, and aft as if no fuclj 
bill had bceft given at all. Thefe queftioiis have 
frequently arifen at nijt prius, where they have al- 
ways been determined the fame way — I remember 
One in particular, where a rider in the country 
gave a draft on a perfon in London, with whom he 
liad no connexion whatever. And it was admit- 
ted on all hands, that it ought to be confidered as 
if no fuch bill had been given at all, and that the 
original debt remained in force — 6 T. R: 54. 

In a cafe which occurred before Lord Ch. Juf- 
dce Holt, a perfon who received a bill on account of 



a prior cfcbt, kept it in hishdnd^ acon{iderabIetimt> 
after it became payable; and his iordihip held> 
that fuch bill fhould be no difcharge ot" the precede 
in^q debt, unlefs the money was aClually paid—* 
Salk. 129. The ftatute of 3 and 4 Ann, provides, 
that if any perfon accept fuch bills as had been 
referred to in the preceding feftions, in latisfaElion 
of a former debt, it fliall he accounted a full pay-* 
mcnt, if the perfon accepting it does not tal^c his 
due courfe to obtain payment thereof ^ by endea- 
vouring to get the fame accepted and paid, and 
make his protefl cither for nonacceptance or non- 
payUiCnt. This claufe only extends to the inland 
bills, whicli we have already confidered as being 
tlic fubje6l ot a protcft ; but the general diftinc- 
tion no longer fubfifts, andMr^ Chitty feems to be 
corrcfl; in his opinion, that the alteration of the 
fav^ is rather to be afcribed to the change of opi- 
pion in our couits oi juflice than to the mere au- 
thority of the flatute. A decifipn ot the court ot 
Common Pleas ftrongly confirms this obfervation. 
Delarive being indebted to Chamberlaine, gave 
^im a note upon H. defiring him to pay the 
amount a icw days after date. He held the note 
tour months without making any demand, when 
H. flopped payment; the jury found for Cham» 
berlaine in an aftion for the debt ; for the note 
not being payable to order, they looked upon 
•it as not a negotiable bill of exchange or 
draught ; but it was faid by the court, that the 
plaintiff by accepting this note or draught- un- 
dertook to be duly diljgeiu, in trying ta get the 



moft^ Itptn H. and to apprize' the drawefejf H. 
failed in.payment. Chamberlaine fubflituted him- 
felf in the place of the drawer, who had bceii de- 
luded into a belief that the money had been gottea 
from H. The common law detefts negligence and 
laches : there is no rcafoning applicable to the cafe 
.of holding a bill of exchange that is not applica»* 
ble to this cafe. The plaintiff by holding this or- 
der four months, hath difcharged the defendant 
of his debt, and credited H* in his flead and place, 
if this verdifl fliould (land, it would be mifchieii- 
ous; it a jury can fay that a man may hold fuch a 
draft or order as this tea weeks after it is due, ,they 
may as well fay he may hold it ten years. Here 
appears to be grofs negligence, and we think tl^ 
jury {hall not pronounce the law in fuch a cafe as 
this [is. — 2 Wils. 353. In a more recent cafe 
which was tried before Mr, Juflice Lawrence, at 
Lancafter, Backhoufe gave Gregfons in payment 
of a. debt, a check upon Caldwell and Co. direft- 
ing them to pay the amount in a bUl at two 
months. It appearing that there was negligence 
in the prefentment of the check (with regard to 
which the cafe will be again referred to prefently) 
it was held to be a fuiEcient difcharge. — Lanc» 
Sum. Ad. 1795* 

The following cafe, which arofe on a fimilar 
check, may be alfo properly introduced hertz 
Richard having purchafed goods of Bolton, to be 
paid for in a bill at two months, gave him a check 
upon Caldwell,] for fuch a bill. The check Jbeing 
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* 

carried lo Caldwell, with whom both the p^rfSSb 
had banking accounts, he credited Bolton, and de- 
bited Richard with the amount, calculating irf- 
fereft on both fides to the day on which the bill 
•Vould become due, and kept' the cbeck. Pre- 
vious to the time that the bill, if given, would 
havebecomcdiie, CaldwelHailed, being confidera- 
bly indebted to both the parties. The court of King's 
B.Mich decided, that under thefe circumftances 
Richard was difcharged from the price of the 
goods, that when the parties fettled their different 
accounts, Bolton confidercd Caldwell as his debtor-; 
the fettlement ot the interefl: accounts with the 
different partie.*?, was confidered by Lord Kenyon 
as decifive. Mr. Juftice Grofe faid, it was as if 
Bolton had difcounted the check with Caldwell, 
and then depofited the rnoney with him as his 
banker. Richard's books being debited with tlie 
aitnount, alfo fliewed that this w^s the tranfaflioQ 
between the parties. And Mr. Juftice Lawrence 
laid, that the juftice of the cafe was certainly with 
Richard. If Bolton had received a bill from Cald- 
well, which he ought to have done, the account 
between Bolton and Richard would be clofed, if 
that bill had been drawn on a folvent perfon ; but 
it appears, from the books of both the parties, that 
it was agreed between them, that inftead of wait- 
ing the time a [; pointed for payment of the bill* 
Bolton fliould be immediately paid by a transfer of 
io much money in the hands of the banker from 

Richard*s to his account, dedufting the intereft 
• .• * ■ • * ■ . * 

'of the amount to that time ; all the parties confider^ 

i 
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^d the .money as paid at that time. — 6 T. R. 1 39. 

The decifion o'f this cafe muft have been the famp 

if Richard had aftually given a bill drawn upon 

fealdwell, which Bolton had paid over to Caldwell 

'receiving credit in account ; and thereupon Cala- 

well had cancelled the bill or retained it till his 

» 

'failure. Bolton having pafTed it av^^ay^ and receiv- 
ed value by the credit in account, could have no 
ciai'm upon Richard for the preceding debt, unlefs. 
the bill was returned upon him. But it could 
never hav^e been fo returned by Caldwell, the ac- . 
ceptor, or his afijgnees. The transaction between 
Caldwell 2^id Bolton, was (in the language of the 
civil law) a novation; andthe receiving a diftinft 
•engagement in fatisiatlion oE the preceding duty., 

CHAP. XXIII. 

Of the rights acqi^ircd by ^aymrjtt of a bill or note^ 

TH£ indorfer of a bill or note, by paying the 
Xjaluetoa fubfequent party, acquires all the rights 
which are incident to the charafter of the holder ; 
but immediately upon receiving notice of the bill 
being dilhonoured, he muft give a regular notice 
in the fame manner as is incumbent on the holder. 
If the notice has aftually been given by the holder 
or any indorfer, it enures againft the perfon 
who has received it, to the benefit of all theintei*- 
xpediate parties. The right oi every indorfer fo 
recover the amount of what he has. paid lor re-ex- 
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change, tlwgfa the feveral mums, ha» been ak 
^cady mentioned. 

The drawer bas a Cmilar claim upon the acce^ 
tor, provided he bas remitted funds for payment ^ 
but on the other hand, a perfon who has accepted 
without qflefls,, may recover the amount oi what 
be confeij^uently pays from the drawer, and in like 
manner, every perfon accepting or paying a bill 
for the honour of any of the parties, bas a$ againit 
them». and all the aatccedeot parties, aclaisitob^ 
xeimburfcd., 

Alrhottgh »i acceptor is taken kt executioa 
by the bolder of the bill, aad difcbarged under 
An infoWent afi, he may be afterwards fued by the 
<hawer or indorfer who have paid the amount, as lit 
k a new cauie of aflion, 4 T. R. 8-^5^ 

CHAP- XXIV. 

THE affinity between bills of exchange and 
promiflbry notes,, has been frequently referred t<x 
in the courfe of our progrefs. The tntroduflion of 
promiilbry notes into commericaltranfa£lion$, was 
snuch more recent than that of bills of exchange ; 
and they were the fubjefl of confiiderable contro- 
verfy j Lord Chief Juftice Holt being unwillii;^ 
to allow them any intrinfic validity, and confidei- 
iAg them only a« evidence of a debu CosfN 
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-^uently, as a general rule, an indorfee had not 
nuy recourfe agamft the drawer or any of the in^ 
dorfers, but him from whom he received it. The 
merchants ftruggled refolutely againft this opinion, 
''and at their infiigation the ftatute of 3 and 4 Ann«, 
•was pafled, which recites, "it had bun held that 
notes figned by the party who makes the fame* 
-whereby fuch perfon promifes to pay unto any 
^ther perfon or order, any fum of money, were 
pot affignable or indorfabfe over; and that a£lions 
could not fae maintained by the payee or indorfee, 
according to the cuftom of merchants," and pro* 
'Vides, that "all notes promiflory to pay any perfon 
or body corporate or order, or to bearer 
any fum of money raention#d in fuch notes, Ihall 
be conftrued to be payable, to any perfon to whoib 
they (hall be made payable, and (hall be afligna^ 
ble and indorfable over, in the fame manner as in* 
Jand bills of exchange. And the indorfee may 
maintain an aOion thereon in like manner as in ca- 
fes of inland bills of exchange. And the plaintiff 
ia fuch a61ion (hall recover his damages and cofis* 

Pothier referring to a billet a-domicik, defines 
it to be a billet by which I oblige myfelf to pay to 
you, or your order, a certain fum, at a cenain place 
by the hands of my correfpondent. " This contraft , 
(he obferves) is of the fame nature with a bill of ex- 
change, hut differs from it in form. A bill of ex- 
change ought to be accepted by the drawer, who 
becomes the debtor by his accepiance, and the 
. drawer is only put a garnmtee lor the payment « Qa 
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ilK contrary, when Igiveabillct, payable fl-4(?mV«Aw, 
1 am the only debtor; my correfpondent, at whoCt. 
houfe I promifeto pay, is only a p^rfoa indicated' 
by me, by whofe agency the payment, will be made ;. 
auid therefore it is not to be prefented to him for 
jicccptancc, Thefe billets amongft merchants, 
give the holder when they arc not difcharged, the. 
fame riglits which belong to the bolder of a bill, 
9nd require th^farae degree ol diligence." 

The only difference between the billets, men-, 
tioned by pothier, and our pron^iflTory notes, is,. 
that the latter are not neceflarily payable at any 
particular place : their charafter was accurately 
dcfi^nated bv Lord Marsfield, in a cafe where the 
qucflion belorehira was, whetlier the indorfee ot 
a bill of exchange could recover againft the indor-, 
fer without making .a demand upon the drawee, 
(the nccefTuy ot making a demand upon the drawer 
of a promifTory note having been fully eftablifhed.). 
Having exprefled the opinion ot the court that 
fuch a dem^ind was not necefTary, he faid, ** The. 
law is exa£lly the fame, and fully fettled upon the. 
anabgy oi promifTory iloies to bills of exchange, 
which is very clear when the point of r^fenablande. 
is once fixed. While a promifTory note continues 
in its original fhape of a promife from one m^n to, 
pay to another, it bears, no Timilitude to a bill of. 
exchange. When it is indorfed, the refemblance. 
begins ; for then it is an order by the indorfcr, up^ 
on the maker of the not^, (his debtor by the not^): 
to pay the indorfees. This is the -very defim^ 



'<h "^RONfts^ORY NOTES. ili§ 

tidnbf a bill of exchange. The indorfer is thifr 
•drawer, the maker of the note is the acceptor, ani- 
^the indorfee is the perfoii to \vhotn it is made pay^^ 
^ble, The indorfer only undertakes, in cafe the 
*iaker of the note does not pay. The indorfee is 
tound to apply to the lAaker of the note : hfe 
tak^s itupofii that condition., and therefore muff^ 
in all cafes, know who he is> and where he lives ; 
rand a alter the note becomes payable, he is guilty" 
of a negleft, and the maker becomes infolvent, 
'lie I'ofes the money, and x:annot come upon the ina. 
dorfer at law. Thefrefore, before the indorfee of a 
promifljory note brings an a6lion againft the in- 
dorfer, he muft (hew a demand, or due diligence, 
to get the money horn the maker of the note, jull 
*as the perfon to whom the bill of exchange is rmd% 
payable, muft fliew a demand, or due diligence, to 
get the money from the acceptor before he brings 
au aftion againft the drawer ; fo that the rule is 
iCxaftly the fame upon prom i (Tory notes as it is up- 
on bills of exchange, -and the confufion has, in 
part, arifen fVom the^aker ot a promiflbry note 
being called the drawer ; whereas, by compaiifoa 
to bills of exchange, the indorfer is the drawer.—* 
Hey len i;. Adam fon, 2 Bur. -669. 

The writers on this fubjetl having generally 
l)een of opinion that days ot grace ought to be aK 
lowed on promifiory xiotes, the queftion when 
brought regularly before the court of King's 
£ench was decided in cor\t"ormity to that opinion. 
jLoxi Kenyon faid, **Itisnot iieceflary now to 
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conCcler whether or not Lord Holt was light fik 
fo pertinacioufly adhering to his opinion beforiB 
the Aatute of Anne» that no a£lion could be main* 
tained on promiflbry notes as inllruments, but that 
they were only to be coniidered as evidence of a 
debt ; that queAion exercifed the judgments of the 
dblefi men at that time, but the authority which 
his opinion had in Weilminfter Hall, made others 
yield to him» and it Was thought necelTary to refort 
to the legillature to apply a remedy. It is ex- 
tremely clear» that on foreign bills oi exchange 
three days grace are allowed. I think it is as lit* 
tie to be doubted that they are alFo to be allowed 
on inland bills, and that obfervation is of foii^e 
life, as applicable to fome oi the authorities tlUt 
Iiave been cited. It is not too much to fay, that 
in former times, recently after the pafiing of the 
flatute of Anne, thefc queflions were not fo well 
underltood as they have been fince; the judges 
were not fo converfant ^b the fubjed, but thejf 
have now raifed a fyftem to anfwer the exigen- 
cies of the public without B^narting irom the rules 
.of law. But when it is flated in, Lord Raymond 
' that there was no certain time afligned by the cnf. 
torn oi merchants, for the payment ot inland bills 
oi exchange, it only (hews that the judges wert 
very cautious upon the fubjeS; but how it hal \ 
been fettled for more than half a century, that 
they are payable at the fame time as foreign. . 
'bills of exchange. Then it has been argued, 
that there is a fubftantial difference between biUs 
of exchange and promiSbiy notes, and that thore 
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^Sffi rtztons why the acceptor of the one (hould be 
allowed more time than the maker of the other 5 
jbut I confefs 1 fee no difference whatever; they 
fcoth make engagements x)l the fame nature, 
and when the acceptor has accepted a bill, he 
is equally bound to be prepared on the day ap- 
jpointed as the tnaker of the promiffory note. 
*Then the. ground in which our judgments muft 
|>roceed is the ftatute of Anne. The words 
foi the preamble ought to decide the queftion, 
tWhich the rommon ufage ©t mankind has fin ce 
*put in a ftate of repofe. It Aates, that the ena3- 
onent is to encourage trade and commerce, which 
<will be much advanced if fudi notes (hall have the 
j/ame effeB as bills 0} ex change ^ and fliall be nego- 
/tiated in like manner. The operative part pro- 
ceeds to fay that they fiiall be affignable and indor- 
iablc over.zw tkejame manner as bills of exchange^ 
.and that the holders may maintain the iame a6Uors 
' upon them mfuck manner as they might upon inland 
Mis of exchange againjl* the drawer s^ oragainil'the 
.indorfers in like manner as in €afes of inland bills 
^vf sxchange, A cafe cited is undoubtedly againft 
.our opinion, but that cafe was determined when the 
.doftrine of paper currency was not fo well eilablifh- 
. ed as it ha$ been fince, and it has been conflantiy 

contradifted by the uniform pradice to this time^ 

. and by the courts of lajv. A late cafe is very import- 

. ant*. It was argued feveral times upon other points ; 

.^ but this queilion was not even raifed, though it 

would have been decifiveifwell founded, and it was 

: ,. . • Tiiidel V. Brpwa, X T. R. irt 

£v. S t 
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<akeh For granted in all the ftagcs ,oi tliecatifi^ 
that the laches of the holder did not commence 
until the expiration ot three days grace. Iti ad« 
dition to tliefe confiderations it now appears to 
have been tlie con^lantpraflice at t lie bank, 4nd at 
the principal bankers, to maketliis allowance oa 
projnifibry n®tes. Then H we were to -niake a de- 
•cifjon in oppofition to all this praftice, it would 
be attended with the nioft feiious confequences^ 
lor thefe notes are circulated not only through this 
country, but alfo over ieveral oth«r" countries 
in Europe. Majiy of them have been 'difcount- 
cd and intereft taken, on the foppofuion that three 
days grace are allowed ; but if it were to be de- 
terniined» that no fuch allowance ought to have 
been made, all iltofe parties would l>e involved in 
thecri^ne ot ufury. Aud again, all holders of 
notes who made no ^demand pn tiie Quakers till th€ 
expiration of three days, and who a her wards re- 
ported to the indorlers, will have been guilty of 
laches.'* The other judges expreSed a fimilar opi- 
nion. Mr. Juflice Buller obferved that feverd 
•cafes cited in fupport of the oppofite propofition, 
only (hewed liow little the law on this fubjeft was 
lormeHy U»derftood ; but whenever thefe kind of 
cafes have been difcufled of late years, the judges 
have all agreed, that it is cffential to the weliare 
of the trade and commerce of the country that 
fome certain rules fhould be ellabliihed to govern 
all cafes in future — 4 T. R. 128. In a later cafe, 
fi promifTory note payable upon a contingency, was 
contended. Jo be good as a. lacgoxiabie inilrunaent: 
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^ts validity as a mere contraft, not being difputed) 
but it was. truly (aid, that it was- to apifwer the piir- 
pbfe.of commerce that thofe notes were put by 
tbeflatuteon the fame [octing with bills of e??- 
change. Then they cannpt reft on a better foot- 
ing, than. bills of exchange, but muft fland or fall 
by the fame rules by which bills of exchange are . 
governed — ^ T.R- 486*. 

[ CIIAP. XXV. 

6f bills or notes payable to bearer, ami herein oj 

fictitious payees, 

WHER'^E a bil.l or note, is niade payable to a 
ce.rtaira perfon or hearer, or to bearer generally, it 
pafles ' wiihout indpriemeni, and whoever fairly 
acquires a right to. if, may. maintain aii aQioii , 
againft the drawer or acceptor. IF it is in hEk \\\^ 
ch^rfech the indorfer is in this as in. otlier cafes, 
chargeable as an Original drawer. 

It will not be necelCiry try make any particular 
pjjfervations refpefting bills which purport upon 
the face of them, to be payable to bearer ; bu,t 
^nuch dircuflipn has taken pUice with regard to 
bills exprefsly made, payable to,^ nonexilLing pei;« 
fbn, and, which, under certair? circumftaaces, are 
beld in legal efietl tp be payable to beai-er. 

Where a blFl is made piiyahle io the order of an 
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^xifting perfon» the indonfement of that perfon ^ 
efientially requifite to charge the drawer or ac.« 
ceptor, and muA be proved as a, part pf the hold^ 
f r's ikle« 

The indorFement being equivalent to the draw^ 
ing of an original bill, no exception can be takea 
by the indorfer to the previous want of indorfe^ 
inent by the payee. His general indorfement ren- 
ders him liable to the demand of fubfequent hold- 
ers in the fame manner as the drawer of a bill pay- 
able to bearer. Confequently it can never be mat- 
ter of defence to him that the bill was originally 
drawn pajable to ^e order of a nonexiftin^ 
perfon. 

But the acceptor of fuch a bill cannot be 
charged in the manner which the tenor of the bill 
imports, for want olan indorfement by the payee J 
and therefore it he is liable at all, it is by confider* 
ing the bill as made payable to bearer. 

Paper of this delcription having iffued to^an imr 
menfe amount, about the year 1788^ feveral o\ the 
perfons engaged in promoting a fiQitious credit,^ 
became bankrupts, which was the ocqafion of the 
public attention being particularly called to the 
lubje^. Lord Mansfield had long before given 
a decifion, that the acceptor of fuch a bill 
was liable to pay the amount to the holder, having 
exprefsly made a promife ot ' payment at the tiitia 
when he difcounted the bill. In the firft caf^ 
which came {olemly into difciifion, Harris^ 
and Co. drew a bill upon the fame Hariris, payable 



lo^ecn-deroi Grigfon and Co. and paid it with 
|he fi£litious indorfement ot Grigfon and Co. to 
Lewis and Potter, far which they received value: 
The a£lion being brought againft Harris by an in^ 
indorfeeof iiewis and Potter, it feenied to be agreed 
that the demand could not ;be fuftained as upon a 
regular bill, payable to order. And the court of 
King's Bench declined giving an opinion whether 
it was to be confidered as a bill payable to bearer, 
^Lit Lord Kenyan faidt the decifion proceeded on 
the fpecial circumftance that Harris, at the time of 
entering into the engagement, knew that there 
were no fuch perfons as Grigfon and Co. and 
therefore in point of formal derivation oi ti- 
tle, that which is ufually done could not be done; 
and referring to a former opinion of Mr. Juftice 
Yates, that giving a bill payable to bearer, is, as 
ft were, anaflignment of fo much property, which 
becomes money received to the ufe ot the holder 
o\ the bill, he faid, upon that doftrine is founded 
the decifion of this cafe. For here Harris being 
9 debtor of Lewis and Potter's, drew a bill which 
he delivered to them, and drew it in terms which 
could not be proved in a formal manner ; he was 
not only privy to the tranfaftion, but the very ne- 
gotiator of it, and by drawing it, he put himfcIV 
inafituation to pay what he was in confcience 
bound to pay. Therefore it was an appropriation 
of fo much money to be paid to the perfon who 
fhould become the holder ot the bill. The court 
confidered itas anagreement between the parties ta 
appropriate (o wuch property to be ^arqed to the 
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account of the holder of the bill. — Tatlock t^. Hbri* 
ris, T. R. 174. On the fame day there was another 
cafe, in which a third perfon drew on the delend^i^ 
ants who accepted the bills, and a diftinSion was 
endeavoured to be made from the preceding cafe, by 
its not appearing that the defendants had received 
any value for the bill. The court were of opinion^, 
that thepIaintllF might recover as upon a bill paya* 
ble to bearer, there being fufficient evidence to fup* 
port the inference that the acceptor knew that the 
bill was made payable to the order of a (i£litiou». 
perfon,— r-Vere.v. Lewis, 3. T. R. 182. 

The fubjccl ne-jct came before the court of 
Common Pleas in an aflton againfl the drawer;, 
and they were of opinion that the bill was in 
point of legal operation payable to. bearer. -Lord- 
Loughborou,7^h faid, ** It certainly is not literatim- 
payable to bearer, it h payable to G. C. or order^,^ 
and when a fecmiry is negotiated, which, by the- 
terms of it, the party receiving it apprehends he- 
has a clear right to recover, and by the infcrtiorir 
of the name of a fiftitious perfon, his recovery is 
impeded (it beinjij impoffible to prove the order ot 
a perfon who had no exiflencc). it fliould feem in, 
point of law precifely the fame as if it had beerv 
made payable to bearer. A bill of exchange is 
an authority to pay purfuant to the order of the 
payee, and it is alfo an nndertaking to pay purfuant 
to that order. But it there be no perfon wha. 
by any poflibllity can give fuch order, the engage- 
ment mull be to pay the bill. If the order, qI 
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ttJie plfrfon cannot be procured, and with tlieknow^ 
Jedge and, privity ot the parties who made the 
bills, fuch a name is put in as cannot give an or- 
dcr, it is in effeft, and in point of law the fame 
thing, as if they had made it pay able to the pei {on 
who held the bill, namely, ilie bearer. — i H< B* 
221. — -CoUis Vy Emmett. 

Afterwards the fubjeft underwent a Very folemn 
Aifcuffion before theHoufe of Lords, in an aftion 
igainft the acceptor, who knew that the bill was- 
fiftitious at the tinjje of his acceptance. Subfe* 
ijucntto the indorfertient in tlie name of the fifti- 
lious payee, there was a fecond indorfement by 
Ihe original drawer, upon which fome ftrefs \vzt 
laid ; but the principal ground Upon which the 
majority of the judges, in concurrence with Lord 
^athuril, gave their opinion, and which was 
'adapted to the decifion, w^s, that as the drawer and 
Acceptor knew that it could not take cfFeft in its 
literal for fti as a bill payable to order; the con- 
Uruftion enfued that they meant it fliould be paya* 
tie to bearer, as being the only way in wliich in 
its original formation it could take cflTeft, and ob- 
lige them as a bill of exchange. The liability of 
the acceptor was controverted by Lord Chief Ba- 
ron Ey^e, Mr. Juftice Heath, and Lord Chan- 
cellor Thurlow. The general ground of their 
opinion was, that there muft be a certain form of 
words ufcdin bills payable to order, and a differ- 
ent form in bills payable to bearer, that it muft 
appear clearly on the face of the bill whether it 
be a bill payable to order, or a bill payable to 




Nearer, that the valu6 of the writing, iheal 
Wc^quality of it, and the particular mode ot affigfli- 
ing it, are created and determined in the ori- 
ginal frame and conftitution of the inftrumenlitie)f| 
and the party to whom fuch a bill of exchange ii 
iendered, need look no further, • and has nothing to 
do with any private hiftory that may belong to it# 
The fcveral arguments in fupport of thefe t>ppo- 
fite opinions, are ftated in Mr. Henry Blackftonc'ft 
Reports, and Mr. Kyd's Treatife on Bills, Ire- 
luflantly forbear fwelling this effay to a difpropor- 
tianate extent by inferting them, but cannot too 
firongly recommended their perufai to all who 
are engaged in juridical ttudies. The quef- 
tion, whether the giving utterance to the fifli* 
tious indorfcment did not conflitute a forgery, 
which would merge the civil remedy in the crimej 
was a ground of fome obfervations, but the in- 
tent to defraud, which conltitutes the effence ofthe 
crime, not appearing judicially in the caufe, this 
point was not implicccted in the decifion. But as 
it was ftrongly intimated that indorfmg a (iQitious 
name in order to obtain credit, did conilitute a 
.forgery | and as there have been fome conviQionS 
founded upon this principle, an efFeflual check 
feems to have been given to tha prafiice, though 
^ all the mifchiefs of a forced circulation equally 
, refuk frorti the aSual fignature of perfons not jpof* 
feCing fubllantial prppeity* . . 

The knowledge of the acceptor, that a bill is 
iiflitious, or' his general authority to draw bills of 
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^t defcription-, may be inferred from a varrety of 
circumftances, and is in every cafe a queftion of 
faft. His refponfibility in the charafter ot accepts. 
-x)r, is Joiinded wholly upon fuch knowledge or 
authority. iThe drajver muft neceffarily be privy 
to the circuinllance, arifipg out of his own aft j 
Ills liability therefore may be Hated as aft univer- 
fal rule. We have already feen that Ihe obliga- 
tion of theindorfer to hisindorfee, is perleflly in- 
dependent of any relation lo tbe exillence or nott- 
Texiftence of the payee; or, (admitting the payee 
to be a real perfoft) of his having aftually given hij 
indorfemeht to the bill* 

CHAP. XXVI. 

|. Of bills and nt>ies not payable to bearer or or*' 
der. — 2. Bankers Checis,-^^. Bank Notes. — ^^ 
JSills and Notes for lefs than 5/. 

I. It is now eflab)i(hed that a promifTory note 
is valid, and may without fpecific confideration ap- 
pearing, be tnade the ground of an aftion, although 
it is made payable to ^ certain perfon without ad- 
ding lo his Crdtr or to bearer^ and that the perfon 
' inaking fuch a note is entitled to three days grace,, 
w— 6 TI R. J 24. From the complete analogy which 
fubfifts between bills and notes, it muft be inferred 
that an order upon James to pay a fum of mo- 
ney to John, is entitled to the fame charafter; 
but thefe inftrument^ are not negotiable; aii4 

Ta 
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though it is not incumbent on tlie perfoxi to whctt 
tliey are given to fliew a confideration, it is evideijt 
tl'.at like the regular negotiable initruuieBts,. tbt 
riglit of the payee may be defeatea by<.lheiiringthi^ 
in faft there \vas no cOnfiderat.ioft, 

r 

II. Tlie common checks drawn by aperfon 03 
his banker, payable to bearer, do not exprefs any 
lime of payment, and confequently afe payable 
upon demand. Ifthefe x:hecks are. not prelented 
in a reafonable time, md the banker on whom 
they are drawn afierwards (ails, the lois falls up- 
on il^ header ; but according to the obfervatioa 
formerly fuggeiled, I think he t)ught to be allowed 
the benefit of proving on the banker's eflate, or of 
fuing him in the name of ihe drawer. Theie hai$ 
been miTch conteil refpcfling what fliall be a rea- 
fonabletime for this purpofe, and it is perhaps not 
iully fettled whether it is a queftion of law or fafi. 
But it Teems to be the gene>al, and certainly it is 
the moft r«afonabIe opinion, that when the parties 
jefide in the fame place, a prefcntmcnt at any fea- 
ionable time on the day after the check is received^ 
is fufficient, and that a longer period is unrea- 
fonable* The maxitn of law which fays, that ther6 
fhallbe nofraflion of a day, and which cgnfiders 
the whole day as one inftant of time, except where 
it is neceflary to didinguilh a relative, priority bc>. 
tween different afls or events, is founded uppn 
goodfenfe; it removes the difficulty and uncqr* 
tainty whi<;h raufl in many inflances auen.da naore 
particular enquiry, and being applied to the <:af|? 



i6€f0r<^us, gives afufBciertt opportumty-for prevl,- 
oas arrangem^ii^ whereas the avocations of thp 
day on which the checfc is. received being already 
arranged, may materially interfere with the conve- 
nience of running from. Hyde Park Corner to 
'White Chapel, within " the commpn hours of bo- 
finefs. 

A difcuffion recently took place, wliethera per- 
Spn taking fuch a check long after the time of the 
date, took.it fubjefltathe fame bbjqftions as wene 
applicable to it in. the hands, oftheperfon from 
Whom. he:received, it, (it. haying heea given as a 
tpcvLrky for the payment of a bill drawn for the 
accommodation of the drawers;}^, it was contended 
that fuch a cafe was analogous to, that oi a bill 
payable at a fpecific tim^e ia.id transferred afrer it 
was due. Lprd Kenyon in the earlier ftages at the 
qaufe,^ refiAed this doftrine as fraught with mi{*- 
c;hievous confequences, but the o^her judges, feem.- 
cd to be ot opinion, that the point at lead required 
confideration, and was open to difcuflipn. Upon 
further examination it appeared, that the defendt^ 
ants had the mfelves iffued it a confiderable time al- 
terit bore date. And it was held, th^t under the 
particular circumftances it could not have been 
intended by the dra\vers that the date fhould 
'throw any difficulty on the^ holder. The drawee 
continued folvent, aad payment was flopped by thie 
drawer. — fioehm v. Sterling, 7 T. R. 423. The 
itO. wis, that the dratt was intended to be poft- 
dajcd^ fp. th#it the -amount might be received ^at 
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the time of the accomodation htll bccomiog dhie j 
but by miftake it was dated as of the current, and 
not ©f the fucceeding year. 

I have already hadoccaGoa to take notice of 9 
deciHon that a check po0-d2)ted,. having been loft ' 
by the owner, and prefented for payment befoi:e 
the day of the date ; the owner was entitled to re« 
caver it from the banker, fuch a payment being 
.contrary to the vfual courfe of bufinefs.-^Efg.. 
li. P. 4c. 

The checks given by merchants in Liverpool 
and other commercial places,, upon theij: bankers, 
there, dire£lingtheip to pay a fum oi money in a 
bill at a given date, have not any legal effi.cac7, a;5. 
negotiable inftruments, the effence of which is^, 
that they flhall be for the payment of ijioney ; but 
we have fecn in the preceding pages, two inftan- 
ces*, in which-4'uch checks have become the fub- 
jeft of judicial enquiry, as connefled with the dir- 
charge of a preceding debt. In one of the cafes t it 
was held, that fuch a check not being prefented in rea* 
'fonable time, thedebt wasdifcbarged. Theftatement 
oi the circumftances was referved to this place. A 
broker's clerk in Liverpool received a check of this 

kind in payment for goods, on the ift of— > ^ — , 

drawn upon Caldwell and and Co. bankers therd, 
and gave a receipt for the amount, expreffing it ta 
.be paid in a bill at two monthsyr^;?* this day, Thq 

f Qregson v. Backhouse. — ^Bolton v. Rkh^nti^ 

t Qregson y. Backhouse, '-' 
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tiheck wa» prefented on the 2d, and a bill given, 
^ated on that day. Bills at two months, drawn by 
Caldwell on their corfefpondents, Forbes and 
Gregory, on the t ft. were paid; but they flop- 
ped payment on the day correfponding with the 
lad. Different merchants were examined ref^ 
pefting the ufage of the place, but their aci^oiints ' 
were not exaJlly uniform. Mr. Juftite Lawrence 
left the queftion to the jury, wliether the prefent- 
ment was made in a reafonable time, and laid fome 
ftrefs upon th(i language of the receipt. The ju-i 
xy found a verdift for the d«fendant. 

It was held by Lord Thurlow, t!iat a bill bein^ 
duly taken- in pqrfuance of one of thefe checks, 
the drawer and indorfer qf which aherwarda 
failed; the perfon who , had received the chect 
might recover the deficiency of his original de^ 
mand, after taking dividend upon their eftates.— 
^x parte Dickfon, cited 6 T. R. 1^42, 

IIL Bank notes diSfer from all other inftru* 
jnents which have been tnentioned, inalmuch as 
they are deemed equivalent tacafli, for every pur, 
pofe except that of a tender, fpecially objeflcd to 
on this account. And by a temporary a6l no per- 
fqn can arreji his debtor without exprefsly fwear* 
^g that there has been no tender in bank notes. 

IV. By ftat, 15 Geo. c. 51, all promiflbry notes 
bills of exchange, or drafts, being negotiable or 
transferable for the paymi^nt of lefs than 8o^. are 
void, and perfpns publilbing or uttering fuch 
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notes, are fubjeft to % penalty of 90I. . And bjl^ 
47 Geo. III., all notes, bills» and droits,' under 5^ 
being negotiable or transferable!, mult fpecUy the 
names and places of abpde of tbe perfons to whom 
or to whofe order they are payable, and muH bear 
4ate before, or at the time ot drawing or ifTuing 
thereof, and be payable within, twenty one days 
after the date^ and are not ^afterwards transferable* 
or negotiable^ And every indorfement muft b^. 
made at or before the expiration oi that time, and.' 
bear date at or before the time of making it, ancjb 
fpecify the name and place of abode of the per- 
lon to whom or to whofe order the money is to, 
be paid ; the figning and every indorfement muft 
be attefted by a fubfcribing witnefs.* Bills or notes, 
eontrary to thefe direfilions, are void; and the. 
perfons uttering, publifliihg, or negotiating them,^ 
are fubjeft to a penalty of apl.. 

By temporary afls,, founded on the prcffure 06' 
public credit, the a£l laft mentioned is fufpend- 
ed, fo far as it relates to notes payable on de- 
mand to the bearer for il. is. until the 30tli 
November, 1803 — VL fiat. 3i, G. IH. c; lo/^ 
fee. 8. 



CHAP. XXVil. 

H)J^billsiindyietes dsaffeBed'by.tkt i^nirupt lawii 

IT is no pait of my plan to difcufs the nature of 
the remedies which the taw has provided for thd 
Inaintenance of the rights and enforcement of th^ 
obligations treated ot in the preceding chapters^ 
teut I think it material to fubjoin a few particulars 
refpcftirfg the general fubjcfl: of the effay, as it in 
•effeaed by the banl^rupt laws : my original inten- 
sion ot eompri'fing every thing i*el<itive tobank^ 
Yuptcy in a difl:in£): effay, haying been fiiperfeded 
l>y the valuable publication of Mr. Cullen. . 

It may be ftated as an univerfal principle, that 
levery perfon having a right of aftion Upon a bill 
of exchange^ or any of the analogous irjftrumeiits, 
has a right to prove his debt under a commit- 

Con ot bankruptcy. 

« . • • ■ 

By flat. 5, G. II. ch. 30, creditors by bill, note 
t»[ other Iccurity, payable at a future day, may 
take out a commiffion before the day of payment. 

A perfon to whom a bill or note is indorfed af^ 
ter the aft of bankruptcy committed, is autho- 
rifed to take out a commiffion ; the debt fubfifting 
before tbea£l ot bankruptcy, though in the perfon 
of a different creditor .-^-Glaifter v Hewer, 7 
T. R. 498. 



%fi OF ilhLS AND KOTES As AFFEtt^ 

Expences paid before the banlruptcjr oi^y bft 
']iroved» * but not fuch a$ are incurred aiten - x. 

Wher6*differcnt parties to a bill or hotfe have 
become bankrupts, the holder ihay prove the lull 
amount againil them a]], in the fame manner as 
he may proceed in different aflions at law, until 
he has received a complete fatisfaQion $ biit if he 
has received a dividend before he proves, tlrt prodi 
can only be for the balance ; and I conceive that 
in generals dividend muft be paid to him for the 
full amount upon the refpeflive proof, though ex^ 
ceeding 20s. in the pound ; and that he is accounta^- 
ble as a truftee for the furpius^ to the eftate of the 
party immediately preceding him ; for inilahce, if 
the holder proves upon the eftate of the indorfer, 
and receives 15s. and a dividend i$ afterwards madlK 
on the part ot the acceptor of the like amount, he i& 
to receive the 15s. and pay los. tothe aflignees of 
the indorfcr, who is only to be ultimately charged 
with the deficiency of the acceptor. If the divi- 
dend of i5s. in the pound is firft paidl)y th^^acigep- 
tor, and afterwards by the indorfer, he caa only 
Jreceive the deficiency. It JTometimes bappeu« from 
" want of knowledge or attention, .that the full dii?i- 
dchds are paid on each eftate by which the bolder 
obtains an improper benefit. 

Where the bankrupt has given a bill for a 

. greater amount than the Confideration which he 

receives, the holder deriving title immediately uh* 

deyhim, cati only prove to the ainount of the coti* 

fideration aflually paid. But the holder has a right 
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^.piSI^'va the. full iimouDt of the- bill againft any 
of (^fae ulterior parties, notwithftanding they haive 
givst) jEtedit t^ it without confideration, and Ke 
is not teilrained in his proof to the eonfideratioil 
given by himfelf ; lor if a bill is given to him by 

. way .oi fecurity for a foialler fura,he is entitled to 
^-dividend upon the fum ^hicb the bill is drawn 
.for, fo ais not to receive more- than 2bs. in the 
'poimd upon his real debt. Mr. Cullen pro- 
-yofes the queftion, whether ina cafe of accommo- 
dation where the cflate does not receive the lienc- 
:&, it would not be more equitable to make the 
proof com menf urate with the real debt. But I 
• father think the oppofite rule is more correft; for ' 
-a perfon is induced to give credit by the apparept 
, Value of the paper, which he receives as a fecuritVj 
an«fmaynot be fatisfied with a fecurity, merei}- 
commenfuratc with the extent of the credit. Tiie 
baWkrupt has engaged to tLe fpecified amount, 

. that the party received the bill fliall not fi\flain a 

' lofs, and that engagement is the fair meafure of 

the demand againft his eflate. If there is an ac- 

"' tua! pledge, the creditor has a right to make it 

• available to its full extent, and the credit which 

' : is given is In its nature and,efFe£ls, fimilartoTuchii 

-' pledge. ' ' 

* 

■ If the bill is drawn, &c. for ia full value, the 

holder is entitled, to a dividend upon the amount 
■ Witliout regard to the confideration given for it 
by himfelf. But Mr. Cullen obfervcs, that it 
(fcould feem that as to all beyond 20s. in the 
. Ev. U 2 
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^oiind for the confideration he gaVe, he.mtgbtm 
fome cafes be only a truftee for him of whom 
iie received jhe bill, and as to fuch furplustheaf- 
*fignees might have the benefit of any fet off or 
^counter demand in an account with the latter. 
The'firft point included in the preceding ob fer- 
vaiion,Tnu ft depend upon ihe queilion, whether 
the transfer was by ^ay of fale of the bill, with 
the chance of profit or lofs, or whether the holder 
-may have received it generally in account. There 
would be no preterfce for taking any profit from 
him in the firft cafe, nor for allowinghimrmcH^ 
'than his real debt in the laft. The point refpeft- 
ing a fet off feems to be ecjuitable, and fupported 
'•by fair anah)gy^ 

If a bankrupt without putting his name on a bill 
depofits it by way of pledge; it muft, like any 
other pledge, be fold* for the benefit of the cre- 
ditor, and he can only be admitted to prove for 
the refidue, and cannot in this cafe,* as where the 
name appears on the bill, prove for the full 
amount, and receive dividends from all parties un- 
til he has obtained 20s. in the pound. 

in cafe an indorfer erf a bill pays the amount 
after the bankruptcy of the drawer, acceptor, or 
prior indorfer, his right to prove upon.thei reflates, 
is a matter upon wliich tlieie has been fuppoled 
to be a contrariety of deci'fions. But Mr. Cuflen^ 
(hews that there is ground for aTcribing the dif- 
ference of decifions to a difference intheprinti- 
ple oi the cafes. The diltin£lioii according to 
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*^\i^\iew of the- fubjeft is, that where a perfon 
'ijaerely indorfes a bill loathe purpofe oiaffifting 
ajiother ip.raifing' money^ ajad is therefore only a 
iurety, his demand only, arifes by the payment of 
the money, which» being after bankruptcy, cannot 
be the fubjeft ot a proof; but it* he has redeived 
the bill upon a real co;ifideratioH, cither mediate 
OP im-mediaie, there is a^ debt then fubfi fling, 
to which his fubfcquent payment may refer — 
Vi. Brookes f. Roijers, i H. B. 640 — How is r/. 
Wiggins, 4 T. R. 714 — Ex parte Brymer — . 

• C. B. L. 164 — Ex parte Seddon, cited, 7 T- R- 
<575t " • 

JkJEn Cpllen alfo-oWerveSi that- any doubt whe- 
ther a bill or note negotiated after the bankruptcy 
miy be prove 1, thoagli the holder was never in 
- poffeflion o\ it before, may^ perhaps have pro- 
ceeded from confounding the debt wi':h the cre- 
ditor, and that though by conftru6Kon the ftatutes 
are jufHy fuppofed to have intenled that oulv 

• fiich debts as exifted before the bankritptcy fli-^uli 
be proved* under the commiffion ; yet they na 
where fay, nor are conllrued to fay, that the per- 
ft)n who comes to prove mujfi* have had the debt 
vefted in HIM before tlie bankruptcy, and tliey ex- 
prcfsly enaft that the certificate (hall difcharge the 
bankrupt frorb aH debts due or owing by hira be- 
j^r6 that time. 

The fame circu m (lances. are in.gener;ilnece{rairy 

to> authorife a proof under a commiflion ot 

. biiRkraptcy. wiilch'ars^requifite in caieof an adion. 
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But where all iheparties are bankrupts, notice nfia^? 
perhaps be difpenfed with. This point was before 
adverted to in difcufTing the conduft r^quifite oil, 
the part ol the holder oi a bill.. 

The right ot proving under a commiflion, and 
the cficfl oi barrirg the debt by a certificate, are 
in general con^mcnfurate. Where a furety pays a 
debt after the barkruptcy, his d<.^bt againft the prin- 
cipal arifcs by fiich payment, and confcquently is, 
iiot proveable or hatred ; but where he receives a 
bill or other fecurlty which becomes an abfolute 
debt at law before the bankruptcy, the contrary 
rule applies. Where the indorfer of a bill, taking 
it up after the bankruptcy may be admitted to, 
prove, he is confcquently barred. 

But where Peters and Dunlop mutually ac- 
cepted each other's bills (in which cafe each bill is. 
regarded as a good confideration lor the other). 
Peters took up his acceptances, and alter they 
both became bankrupts, and the holder oi the. 
bills accepted by Durilop, p^coved them and 
received a dividend upon both eftates, the. 
court of King's Bench were equally divided upon 
ll)e queftion, whether the aflignecs of Peters were 
barred by the certificate oi Dunlop, from recover- 
ing the jnoney paid by th^m, avS they could not have 
proved it as a debt undef the cornmiffion i^ . ad- 
dition to the proof of the holder. Vi. Cuwley v* 
Dunlop, 7 T. R. 563. 

In cafe of mutual debts the balance is only ta 
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tc .paid, therefore a debtor ot the Bankrupt may 
fet off a bill; or note which iie holdsagainft him, 
and is not compellable to pay the whole where 
he IS a debtor, and take a dividend as creditor. 
3"t this mutuality muft exift at the time of the a£l 
oi bankruptcy for the ilate of tht bankrupt's et- 
ie8:s cannot atterwards be legally changed to the 
prejudice of the. general creditors; and therefore 
a debtor c»n only fet off bills or notes which he 
lias received previous to the aft of bankruptcy, and 
the proof oF fuch receipt is incumbent upon him, 
•rr-Dickfon V. Evans, 6 T. R. 57. 
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